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“It is hard to imagine another set of legal terms with 
more soporific effect than indemnity, subrogation, 
contribution, co-obligation and joint tortfeasorship.... 
Even lawyers find words like ‘indemnity’ and 
‘subrogation’ ring of an obscure Martian dialect.”

Herrick Corp. v. Canadian Ins. Co. 29 Cal.App.4th 753, 756 (1994)

“Elements Of Perplexity And Confusion”



“Elements Of Perplexity And Confusion”

What do you mean by indemnity?

Third-party indemnity?
“Defend and indemnify” and “hold harmless”

Knock-for-knock

“Additional insured”

Anti-indemnity statutes

First-party indemnity or “Interparty indemnity” or 
“direct indemnity”?



Basic Concepts No Matter What We Are Talking About

FIRST KEY CONCEPT: Party A (indemnitor) indemnifies Party B (indemnitee) 
against CERTAIN claims, losses, and/or damages.   
SECOND KEY CONCEPT: What “claims, losses, or damages”? 

• Losses of or damages to Party A or its property 
• Death or injury to Party A’s employees
• Breaches among the parties
• Caused by whom?

THIRD KEY CONCEPT:  Has the obligation been created?
FOURTH KEY CONCEPT:  Is the obligation allowed (under the law OR as 
limited by agreement)?



Third Party Indemnity

Indemnity is the transfer of risk between the parties

An affirmative right in favor of the indemnitee to be protected against 
some particular event

Can be unilateral or mutual 

Limited by language and law



Third Party Indemnity: Cross Indemnity

It’s Simple!  Party A will cover losses to its people and property no matter 
the cause, and B does the same.

BUT….
Who, exactly, is A?
AND What about “no matter the cause”?
AND Is the arrangement allowed?
AND Why would we?



To allocate risk – usually based on ownership and employment 
To avoid ambiguity regarding responsibility for liability
To place liability in the hands of the party in the best position to 
handle the situation
To simplify insurance obligations

Why?

Third Party Indemnity: Cross Indemnity



Third Party Indemnity: Defining Scope

Who is included in the scope of the  indemnity?



Third Party Indemnity: Pass-Through Indemnities



Third Party Indemnity: Pass-Through Indemnities



“An Extraordinary Shifting Of Risk”: The Fair Notice Doctrine

Clauses in which an indemnitor is meant to indemnity an indemnitee from the 
indemnitee’s own negligence are strictly construed and must comply with the 
express negligence rule and the conspicuousness test.  

Express negligence rule: “a party seeking indemnity from the consequences of that 
party’s own negligence must express that intent in specific terms within the four 
corners of the contract.” Dresser Indus., Inc. v. Page Petroleum, Inc., 853 S.W.2d 505, 
508 (Tex. 1993).

Conspicuousness test: does the text “attract the attention of a reasonable person 
when he looks at it.” Dresser, 853 S.W.2d 505, 508 (Tex. 1993)

Typically: changing the visual appearance of the text creating the obligations by 
using bold font, underlining, italics, all caps, highlighting, or changes in color to 
draw the reader to the indemnity provision



Limits On Third Party Indemnity: Gross Negligence
The Texas Supreme Court has expressly not decided whether a party can be indemnified for its 
own gross negligence

Atlantic Richfield Co. v. Petroleum Personnel, Inc., 768 S.W.2d 724, 726 n. 2 (Tex. 1989) (“We do not decide 
whether indemnity for one’s own gross negligence or intentional injury may be contracted for.”)  

Fairfield Insurance Co. v. Stephens Martin Paving, LP, 246 S.W.3d 653, 688 & n.91 (Tex. 2008) (Hecht, J., 
concurring) (noting that the Court had “expressed no opinion” on the issue of whether “an agreement to indemnify a 
person for his own gross negligence is not against public policy”).

Court of Appeals are Split

Smith v. Golden Triangle Raceway, 708 S.W.2d 574, 575 (Tex. App.—Beaumont 1986, no writ): Personal injury at 
racetrack; release agreement purporting to release the track from liability for its own gross negligence void as 
against public policy.

Valero Energy Corp. v. M.W. Kellogg Const. Co., 866 S.W.2d 252 (Tex. App.—Corpus Christi 1993, writ denied): 
Indemnity absolving contractor of all liability sounding in products liability and gross negligence in connection with 
construction of addition to refinery did not offend public policy where both owner and contractor were sophisticated 
entities with sophisticated counsel.



Limits On Third Party Indemnity: Anti-Indemnity Acts

TEXAS OILFIELD ANTI-INDEMNITY ACT
TEX. CIV. PRAC. & REM. CODE § 127.001 ET SEQ.

Agreement Void – §127.003
“Except as otherwise provided by this chapter, a covenant, promise, agreement, or
understanding contained in, collateral to, or affecting an agreement pertaining to a
well for oil, gas, or water or to a mine for a mineral is void if it purports to indemnify a
person against loss or liability for damage that…is caused by or results from the sole or
concurrent negligence of the indemnitee, his agent or employee, or an individual
contractor directly responsible to the indemnitee….”

45 states have some form of anti-indemnity statute or statutes



Limits On Third Party Indemnity: Anti-Indemnity Acts

TEXAS OILFIELD ANTI-INDEMNITY ACT: “CLOSE NEXUS”
CATLIN SPECIALTY INS. V. L.A. CONTRACTORS, 2016 WL 4276131 (S.D. TEX. 2016)

“The TOAIA defines ‘well or mine service’ to include constructing or otherwise
rending services in connection with a structure intended for use in producing a
mineral, but does not includes related services involving pipelines or facilities.
The Fifth Circuit recognized that the Supreme Court of Texas has not
considered the definition of a ‘well or mine service,’ but, based on the holding in
Texas appellate courts, found that the service must bear a close nexus with
production activities for the TOAIA to apply.”

The TOAIA contains specific exclusions: for example, wild well control



Limits On Third Party Indemnity: Anti-Indemnity Acts

TEXAS OILFIELD ANTI-INDEMNITY ACT: SAFE HARBOR
TEX. CIV. PRAC. & REM. CODE § 127.005

“This chapter does not apply to an agreement that provides for indemnity if the parties 
agree in writing that the indemnity obligation will be supported by liability insurance 
coverage to be furnished by the indemnitor….”

When the parties agree to support their mutual indemnity obligations with liability 
insurance, those obligations are “limited to the extent of the coverage and dollar limits of 
insurance or qualified self-insurance each party as indemnitor has agreed to obtain for 
the benefit of the other party as indemnitee.”

Mutual indemnity provisions are limited by TOAIA to the lowest level of insurance both 
parties contractually agree to obtain in support of their indemnity obligations. Ken 
Petroleum Corp. v. Questor Drilling Corp., 24 S.W.3d 344 (Tex. 2000).



Limits On Third Party Indemnity: Anti-Indemnity Acts

TEXAS OILFIELD ANTI-INDEMNITY ACT: SAFE HARBOR
CIMAREX ENERGY CO. V. CP WELL TESTING, L.L.C., 26 F.4TH 683 (5TH CIR. 2022)
Cimarex, the owner and operator of a well, executed an MSA with CP Well Testing to perform 
flowback services at the well.  CP Well was required to obtain a minimum total of $3M in 
coverage to support its indemnity obligations.

A CP Well subcontractor employee was injured and sued Cimarex; Cimarex settled for $4.5M and 
sought indemnity from CP Well.

CP Well had obtained $11M in coverage, and Cimarex claimed that it was entitled to the benefit 
of the fact that CP Well had obtained more insurance than the “floor” established by the MSA.

Holding:  Cimarex was limited to the $3M; Court looked to CP Well’s policy language: “[T]he most 
[the insurer] will pay … on behalf of any person or organization to whom [CP Well] [is] obligated 
by written Insured Contract to provide insurance … is the lesser of the Limits of Insurance shown 
… or the minimum Limits of Insurance [CP Well] agreed to procure in such written Insured 
Contract.”



Limits On Third Party Indemnity: Anti-Indemnity Acts

TEXAS ANTI-INDEMNITY ACT (CONSTRUCTION)
TEXAS INSURANCE CODE § 151.001 ET SEQ.

“… a provision in a construction contract, or in an agreement 
collateral to or affecting a construction contract, is void and 
unenforceable as against public policy to the extent that it 
requires an indemnitor to indemnify… a party… against a claim 
caused by the negligence or fault … of the indemnitee, its agent or 
employee, or any third party under the control or supervision of 
the indemnitee, other than the indemnitor or its agent, employee, 
or subcontractor of any tier.”



Limits On Third Party Indemnity: Anti-Indemnity Acts

TEXAS ANTI-INDEMNITY ACT (CONSTRUCTION)
ISSUE SPOTTING
What is “collateral to or affecting a construction contract [which is defined broadly in 
statute]”?

Numerous specific exclusions, including consolidated insurance programs and certain 
types of claims and construction projects.

No insurance-based safe harbor: “[A] provision in a construction contract that 
requires the purchase of additional insured coverage, or any coverage endorsement, 
or provision within an insurance policy providing additional insured coverage, is void 
and unenforceable to the extent that it requires or provides coverage the scope of 
which is prohibited under this subchapter for an agreement to indemnify, hold 
harmless, or defend. ” Tex. Ins. Code §151.104.



Limits On Third Party Indemnity: Choice Of Law
Cannon Oil & Gas Well Services v. KLX Energy Services, 20 F.4th 184 (5th Cir. 2021)

Contract between Cannon, a Wyoming-based exploration company, and Texas-based KLX 
Energy Services with knock-for-knock indemnity clause.

Parties chose Texas law to avoid Wyoming’s Oilfield Anti-Indemnity Act which is more 
restrictive than the TOAIA.

The Fifth Circuit rejected the application of Texas law: “Parties cannot choose the law of a 
jurisdiction ‘which has no relation whatever to them or their agreement’ nor can they 
‘thwart or offend the public policy of the state the law of which ought otherwise to 
apply.’”

Factors: (1) which state has the “more significant relationship” with the parties and 
transaction, (2) which state has a “materially greater interest” in applying its law to the set 
of facts, and (3) is applying the chosen law contrary to a fundamental policy of the other 
state.



Third Party Indemnity: Final Thoughts

Match indemnity obligations with insurance in mind: avoid creating liability greater than 
insurance coverage (or only do so knowingly)

Ensure that indemnitor has capacity to pay (and any necessary insurance is in place)

Ensure that your insurance will provide coverage for contractually-assumed liabilities

Ensure that your indemnity obligations do not undo limits on liability that you have 
otherwise negotiated (think “baskets” of liabilities v. “all losses” language)

The “duty to defend” is a separate obligation; if that’s what you want, say so with clarity

Notice provisions should be clear with consequential language (“must give notice 
within X days or indemnity obligations will be null”)



Interparty Indemnity
(Liability For Breach Of Contract)



MEG Holdings, LLC v. Sapphire Power Fin. LLC (NY 2014) 

Sapphire purchased 7 power plants for $255M, with $25.5M escrowed to 
support any “indemnification” claims that Sapphire had against MEG
MEG’s representations included:

Interparty Indemnity



MEG Holdings, LLC v. Sapphire Power Fin. LLC (NY 2014)

Post-closing, Sapphire made claims for “indemnification”:
$6,000 for third-party employment discrimination claim
$18M for repairs/replacements due to MEG’s alleged failure 
to maintain the plants in accordance with prudent industry 
practice

Under Escrow Agreement, Sapphire could  withhold escrowed 
amount “if [Sapphire] makes a claim for indemnification under 
Section 10.1(a) of the Purchase Agreement”

Interparty Indemnity



Interparty Indemnity
MEG Holdings, LLC v. Sapphire Power Fin. LLC (NY 2014)

Section 10.1

“Loss”



MEG Holdings, LLC v. Sapphire Power Fin. LLC (NY 2014)
Trial court granted summary judgment against Sapphire:

Interparty Indemnity



MEG Holdings, LLC v. Sapphire Power Fin. LLC (NY 2014)
Exclusive remedies provision “waived” breach claims

Interparty Indemnity

Section 10.5

Court



Meg Holdings, LLC v. Sapphire Power Fin. LLC, 3 N.Y.S.3d 598 
(2015)
Three paragraph appellate opinion
“The indemnification clause in the Purchase and Sale Agreement  
between [the parties] does not reflect an ‘unmistakably clear’ intent 
to indemnify interparty claims.”
“The counterclaim for breach of warranty is barred by the waiver of 
remedies clause in the PSA which limits the parties' remedies to 
indemnification (except for fraud and intentional misrepresentation), 
specific performance, and other injunctive or equitable relief.”

Interparty Indemnity



New York law: For an indemnification provision to apply to claims by one 
contracting party against the other, the language of the indemnification clause 
must be ‘‘unmistakably clear’’ as to that intent.  Hooper Associates, Ltd. v. 
AGS Computers, Inc., 548 N.E.2d 903 (1989).

Texas law: Claybar v. Samson Expl., LLC, 2018 WL 651258 (Tex. App.—
Beaumont, Feb. 1, 2018, pet. denied)
“We hold that there is no specific language in the Agreement that would 
overcome the general rule that indemnity agreements do not generally apply 
to claims between the parties to the agreement.”
“If [the parties] had intended to include claims between them, they would 
have had to specifically add such language to the Agreement.”

Interparty Indemnity



Interparty Indemnity: Drafting Solution

Provision creating the “indemnification” obligation should (1) use 
more than just the term “indemnify” and (2) specify that the 
obligation covers all [intended] claims:

“Seller shall indemnify, defend, and hold harmless the Purchaser from and
against, and shall compensate and reimburse the Purchaser for, all Losses*
incurred or suffered by any Purchaser (whether or not such Losses relate to a
direct claim between the Seller and Purchaser or to a third-party claim)
arising out of, relating to or resulting from [For Example] any representation
or warranty of Seller not being true and correct…”

Bear in mind the buy side/sell side perspective!



Interparty Indemnity: Limitations

Sellers may expect that Buyers will only be able to bring claims for breaches 
of representations during the “survival” periods set out in the Purchase 
Agreement 

“Seller’s representations and warranties shall survive the Closing until the third 
anniversary of the Closing”

Courts may find that this language alone is insufficient to shorten the 
statute of limitations for breach of contract claims

Many jurisdictions require that contractual provisions modifying a statute of 
limitations must use language that “clearly and unequivocally evidences an intent to 
do so” in order to be enforceable

Result: Parties may have liability to one another for a much longer time 
than anyone expected



Interparty Indemnity: Limitations Drafting Solution

“Notwithstanding anything to the contrary in this Agreement or 
any applicable statute of limitations, in no event shall any Party 
bring any action, demand or claim relating to the inaccuracy or 
breach of any representation or warranty following the 
termination of the applicable survival period in this Section….” 



Interparty Indemnity: Other Drafting Considerations

Ensure that the [properly drafted] indemnity provision provides the “sole remedy” 
for breach (otherwise you may undo protections you have built into the contract: 
e.g., damages caps, liability baskets, survival periods)

Define “Losses” to include what you want covered (e.g., attorneys’ fees, diminution 
in value)

Employ liability “baskets” with damages caps for categories of claims
Caps most often employed as to non-fundamental reps and warranties
Buyer will want broadest indemnity obligation as to fundamental reps and warrantied

Focus on sources of payment AND consider Rep and Warranty Insurance 
(particularly as buyer) with coverage tailored to survival periods

Seller should require mitigation (“all Losses” v. common law duty)



Interparty Indemnity: Other Drafting Considerations

Seller should want to include anti-sandbagging provision:
“Seller shall not be liable for any Losses based upon or arising out of any inaccuracy in
or breach of any of the representations or warranties of Seller contained in this
Agreement if Buyer had knowledge of such inaccuracy or breach, or of the facts
underlying such inaccuracy or breach, prior to the Closing.”

Buyer should want to include a “fraud carve out”:
“Nothing herein shall operate to relieve Seller of any liability to Buyer for Fraud in the 
event that Seller is finally determined by a court of competent jurisdiction to have 
committed Fraud against any Buyer.”
Parties can and should define “Fraud” 
Parties can (and Sellers should) limit the fraud carve out to representations and 
warranties made by specifically-identified group of individuals
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