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TIMELINE:
TRUMP ADMINISTRATION
BUSINESS IMMIGRATION ACTIONS
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2017 IN REVIEW

JANUARY 25, 2017
Border Security & Immigration
Enforcement Improvements Exec
Order

APRIL 3, 2017
DOJ warning to H-1B employers on
non-displacement of U.S. workers

AUGUST 28, 2017
USCIS mandates in-person
interviews for adjustment of status

JANUARY 27, 2017
“Travel Ban I” – Exec Order imposing 90day entry ban for Iran, Iraq, Libya,
Somalia, Sudan, Syria & Yemen, with
certain exemptions

APRIL 4, 2017
DOL announces greater
transparency and oversight of the H1B program to protect U.S. workers
from discrimination

MARCH 6, 2017
Extreme Vetting Memo – Directs
agencies to adopt heightened
screening protocols

APRIL 18, 2017
“Buy American and Hire American”
Exec Order – Directs DOL, DHS, DOJ
and DOS to propose changes to H-1B
and other employment-based
immigration regulations and policy;
seeks agency recommendations on H1B cap allocation to prioritize
advanced-degree holders and highwage earners; seeks increase in wage
minimums; and orders tougher H-1B
program enforcement

SEPTEMBER 5, 2017
Memo on Rescission of DACA,
effective March 6, 2018. No new initial
DACA requests. Deadline of Oct 5,
2017 to file DACA EADs expiring
between Sept 5, 2017 and March 5,
2018

MARCH 6, 2017
“Travel Ban II” - Protecting the Nation
from Foreign Terrorist Activity into the
U.S. Exec Order – 90 day entry ban for
Iran, Libya, Somalia, Sudan, Syria &
Yemen
MARCH 31, 2017
USCIS rescission of 2000 Guidance
Memo on H-1B Computer-related
Positions (prior guidance deemed
computer programmer positions to be
specialty occupations for H-1B eligibility).
USCIS focus on offered wage

SEPTEMBER 24, 2017
“Travel Ban III” – Proclamation on
Enhancing Vetting Capabilities and
Processes for Detecting Attempted
Entry into the U.S. by Terrorists or
Other Public Safety Threats. Travel
restrictions for Syria, Libya, Iran,
Yemen, Chad, Somalia, North Korea &
Venezuela, unless exemption or
waiver. Still in effect as of February
2019

OCTOBER 8, 2017
Trump Letter to Congress with plan to
overhaul U.S. immigration system by
increasing enforcement, reducing familybased immigration, and establishing a meritbased immigration system
OCTOBER 23, 2017
USCIS rescinds memo granting deference
to prior approvals in adjudicating NIV
extensions
DECEMBER 18, 2017
USCIS guidance - TN Economist status no
longer available to financial analyst, market
research analyst & marketing positions
LEGEND

DHS = Department of Homeland Security
DOJ = Department of Justice
DOL = Department of Labor
DOS = Department of State
USCIS = U S Citizenship & Immigration Service

4

2018 IN REVIEW

JANUARY 25, 2018
White House Framework on
Immigration Reform & Border Security
February 6, 2018
Presidential Memorandum on Optimizing
the Use of Federal Government
Information in Support of the National
Vetting Enterprise
February 16, 2018
USCIS restricts use of powers of
attorney on immigration benefits filings,
making the process more onerous for
employers
FEBRUARY 22, 2018
USCIS increases scrutiny of end-client
contracts and itineraries in H-1B thirdparty placements
March 1, 2018
DHS postpones proposed H-4 EAD
Rescission Rule
March 26, 2018
ICE launches reporting system for F-1
students on OPT
March 28, 2018
USCIS announces pilot program for
Canadian L-1 applicants at Blaine,
Washington Port of Entry

APRIL 25, 2018
Federal court orders full
reinstatement of DACA, but stays its
ruling
April 2, 2018
USCIS temporarily suspends
premium processing for all FY 2019
H-1B cap filings
May 11, 2018
USCIS toughens unlawful presence
rules for students and exchange
visitors, subjecting them to greater
risk of being barred from future visas
May 25, 2018
DHS proposes rescission of the
International Entrepreneur Parole
regulation
June 26, 2018
Supreme Court upholds Travel
Ban 3.0

July 11, 2018
USCIS Notice to Appear policy subjects
more nonimmigrants to removal from
the United States
July 13, 2018
USCIS gives adjudicators more
authority to deny immigration benefits
filings without giving employers the
opportunity to provide additional
evidence
August 10, 2018
USCIS toughens policies on unlawful
presence for F, J, and M
nonimmigrants
August 28, 2018
USCIS extends and expands H-1B
premium processing suspension
through February 2019
SEPTEMBER 25, 2018
DHS proposes creating stricter test of
public charge for applicants for
permanent residence, visas, or
changes/ extensions of status

October 1, 2018
United States, Canada, and Mexico reach
agreement on new trade pact, leaving labor
mobility provisions largely unchanged
October 4, 2018
Federal judge blocks termination of
Temporary Protected Status for Sudan,
Haiti, Nicaragua and El Salvador
November 8, 2018
Ninth Circuit upholds injunction requiring
DHS to accept DACA renewals
November 29, 2018
USCIS clarifies one-year overseas
employment rule for L-1 intracompany
transferees
November 30, 2018
USCIS proposes H-1B cap registration
system
LEGEND

DHS = Department of Homeland Security
DOJ = Department of Justice
DOL = Department of Labor
DOS = Department of State
USCIS = U S Citizenship & Immigration Service
ICE = Immigration and Customs Enforcement
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2019 – RECENT DEVELOPMENTS AND A LOOK AHEAD

JANUARY 28, 2019
USCIS opens premium processing for
pending FY 2019 H-1B cap cases
JANUARY 31, 2019
H-1B cap registration final rule published;
online registration to take effect in 2020
February 15, 2019
Trump declares national emergency to fund
border wall
February 15, 2019
USCIS resumes premium processing for
H-1B cap cases filed on or before
December 21, 2018
February 20, 2019
DHS initiates federal review process for
proposed H-4 EAD rescission rule
February 22, 2019
DHS initiates federal review process for a
final rule to make changes to the EB-5
immigrant investor program

April 1, 2019
FY 2020 H-1B Cap Season begins,
with the order of regular and
advanced-degree lotteries reversed
May 20, 2019
USCIS opens premium processing
for H-1B cap cases requesting a
change of status, provided the
petitioner files a premium
processing request concurrently
with its cap petition
June 2019
USCIS opened premium
processing for H-1B cap petitions
not requesting a change of status

Summer 2019
H-4 EAD rescission final rule could take
effect
August 2019
Proposal revising H-1B eligibility criteria to
“increase focus on obtaining the best and
brightest foreign nationals” expected to
enter federal review process
September 2019
Proposed rule revising B-1/B-2 visa
category expected to enter federal review
process
September 2019
A proposal on monitoring and oversight
of the EB-5 program as well as
encouragement of investment in rural
areas is expected to enter federal review
process

March 11, 2019
USCIS resumes premium processing for
all H-1B petitions

**Italicized entries are anticipated events based on existing guidance and agency agendas
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EXECUTIVE AND REGULATORY INITIATIVES
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NAFTA Renegotiation
• On September 30, 2018, a trilateral agreement to replace NAFTA with the United States-MexicoCanada Agreement (USMCA) was reached
• The leaders of Canada, Mexico, and the U.S. signed the USMCA on November 30, 2018. The
agreement must now be ratified by legislatures of the three countries before it can take effect
• President Trump has urged Congress to ratify the agreement as soon as possible, but Democratic
House members have voiced concerns and have called for greater protections for American
workers, which could stall U.S. ratification
• Labor mobility provisions of new pact are largely the same as those of NAFTA
• Each country continues to have authority to interpret the agreement with respect to the crossborder movement of businesspersons, professionals, intracompany transferees, traders and
investors
•

USCIS restrictions on TN Economist classification issued December 2017

• Until the new agreement takes effect, the NAFTA mobility provisions are expected to remain in
place without interruption
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H-1B Cap Registration and Allocation
• The final rule to alter H-1B cap procedures was published on January 31, 2019, and will be effective
April 1, 2019
• The rule will require H-1B cap petitioners to register for the annual cap lottery in advance by filing a
short form with basic information about the company and the prospective foreign employee
• Registration period will occur at least 14 days before the usual April 1 opening day of cap filing
season and will last for at least 14 days
• USCIS will give at least 30 days’ notice of the registration period for a given fiscal year
• Employers will submit full cap petitions only if awarded cap numbers in lottery. If their cases are
selected, employers will be required to submit cap petitions within a filing period of at least 90 days
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H-1B Cap Registration and Allocation, cont’d
•

•

•

The rule also makes changes to the H-1B cap lottery process
• Reordering of the regular and master’s cap lotteries to modestly increase the selection
odds for holders of U.S. advanced degrees
Timing of implementation
• USCIS will defer online H-1B cap registration to the FY 2021 H-1B cap filing season,
which begins April 1, 2010, in order to ensure enough time to prepare the new system
• The agency will reverse the order of the H-1B cap lotteries beginning this year, running
the regular cap lottery first, followed by the advanced-degree lottery
Employers should prepare as usual for the FY 2020 filing season, which begins April 1, 2019
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H-1B Eligibility Criteria and Wage Requirements
• Forthcoming proposed rule would seek a new definition of specialty occupation to “increase focus
on obtaining the best and brightest foreign nationals”
• Proposal slated for August 2019
• New definitions of “employment” and “employer-employee relationship” would likely focus on thirdparty placements
• Possible changes to H-1B wage requirements
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H-4 Spousal Employment
• On February 20, 2019, DHS initiated the mandatory federal review process to rescind the H-4 spousal
work authorization regulation
•
•
•

Proposed rule likely to be published in the Federal Register within the next 90 days
Once published, the public will have 30-60 days to comment on the proposal
Meanwhile, DHS must still defend Save Jobs USA v DHS, a lawsuit challenging the work authorization program

• How might rescission work?
•
•

Proposal could allow holders of valid H-4 EADs to work until permit expiration
USCIS would likely cease accepting new or renewal EAD applications as of effective date of final rule

• H-4 EAD program remains in place until further notice
•

Eligible foreign nationals who plan to apply for or renew an EAD under the H-4 program should do so as soon as
they are eligible. Foreign nationals can file EAD renewal applications up to six months before the expiration of
their current document. An H-4 EAD application can also be filed at the same time as the H-1B principal’s
application to extend status beyond the sixth year
12

H-4 EAD Rescission: Possible Regulatory Timeline
02/20/2019
Proposed rule
submitted for OMB
review

DHS reviews
feedback and
prepares final
rule

Proposed rule
published in the
Federal Register

Proposed rule clears
OMB review
Up to 90
days, though
likely sooner

<1 week

Final rule
clears OMB
review

Final rule
submitted for
OMB review
~1 month

Up to 90
days, though
likely sooner

<1 week

Comment period
ends
30-60 day
comment period

Final rule
published in
Federal
Register

Rescission of the H4 EAD program is
expected to take
effect upon
publication of the
final rule

Final rule could be published as soon as summer 2019
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Revised Labor Condition Application
•

On November 19, 2018, DOL implemented a new edition of the LCA form, which is now mandatory
for all H-1B, H-1B1 and E-3 applications. The new form has several key changes:
•

Employers are required to indicate whether sponsored H-1B, H-1B1, and E-3 workers will be placed at an
end-client or vendor worksite, disclose the name of the third-party entity, and provide the worksite address

•

Employers must estimate the total number of H-1B, H-1B1, and E-3 workers who work at each location listed
in the LCA

•

Employers deemed H-1B dependent or willful violators of the LCA regulations must specify the basis for any
exemption from their additional recruitment and non-displacement attestations

•

The revised form marks the first time that DOL has inquired in detail about third-party placements
and required employers to disclose end-client or vendor names

•

New requirements are aligned with USCIS’ new and tougher policy of scrutinizing third-party
placements and the relations among H-1B employers and their end-clients
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Visitor Visa Reform Proposal
• B-1/B-2 business visitor changes expected
• Proposed regulation, originally slated for November 2018, now projected for September 2019
• Restrictions on B-1 usage expected
• Stricter regulation of permissible activities for business visitors
• Elimination of the use of B-1 in lieu of H-1B
• Some usages of the B-2 visitor visa, e.g., accommodations for unmarried domestic partners, could
be restricted
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Foreign Students and Exchange Visitor
Proposal
• Administration was expected to propose comprehensive revision of practical training rules for F-1
students by October 2018, but the proposal has since been deferred
• Proposal expected to increase protections for U.S. workers and oversight of schools and
students
• Additional employer obligations likely
• Possible restrictions on 12-month OPT, STEM OPT extensions and CPT
• Regulation to allow additional 24 months of optional practical training for STEM graduates
remains in place
• Future rulemaking to restrict J-1 trainee/intern program will likely not be published before 2020
• ICE is expected to propose modifying the period of authorized stay for F-1 students from an undefined
“duration of status” (D/S) to a maximum period of authorized stay with options for extensions. The
proposal is slated for publication in September 2019
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ADJUDICATION POLICIES AND TRENDS
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H-1B Third-Party Placement Policy
• Effective February 2018, H-1B employers petitioning for employees to work at third-party sites must
include exact dates, names and addresses of intermediary vendors and end-clients, exact addresses
and phone numbers of work locations, as well as corroborating evidence for these details
• USCIS adjudicators may limit H-1B approval periods to less than the period requested or deny petitions
if employer fails to demonstrate it has specific specialty occupation assignments to cover the full
requested period of H-1B employment
• The dates in the itinerary will relate to the validity of an approved petition. If the itinerary (or
corroborating evidence) only shows six months of engagements, USCIS is likely to approve the
petition for that time period only
• Impact on H-1B extensions
• Heightened scrutiny of H-1B extensions
• Employers must provide evidence that beneficiary properly maintained status and that past thirdparty placements met H-1B program requirements throughout the previous employment period
• If conditions of prior petitions were not met, extension may be denied even if underlying petition
is approved
18

L-1 Foreign Employment Requirement
• New guidance on eligibility for L-1 intracompany transferee status as of November 2018
• L-1 applicants must have been employed abroad by a qualifying L organization for one continuous
year within three years at the time the petitioner files the initial petition
• Key points of new guidance
•

The L-1 beneficiary must be physically outside the United States during the required one continuous year of
employment, except for brief trips to the United States for business or pleasure

•

Reaffirms that, while brief trips to the U.S. for business or pleasure will not interrupt the one continuous year of
abroad employment, these trips will toll the one year clock, increasing the time that must be spent in qualifying
employment abroad

•

Periods of time in the U.S. not working, working for an unrelated employer, attending school or working in
dependent status could limit or delay a foreign national’s eligibility for L-1 status
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Border L-1B Pilot Program
• USCIS and CBP have extended a joint pilot program under which Canadians making initial or
renewal L-1 applications at the Blaine, Washington, port of entry file their applications with USCIS in
advance
•
•

Applies to Canadians seeking L-1 admission based on an employer’s previously approved blanket petition as
well as those seeking L-1 admission based on an individual petition
Participants file their L-1 petitions with USCIS’s California Service Center for review and approval before
seeking admission at the Blaine port of entry. If approved, applicants can use the approval notice to request
admission at any northern port of entry

• The program, which was originally set to expire on October 31, 2018, will remain in place through
April 30, 2019
• Canadian citizens may continue to seek admission at other Canadian ports of entry (including ports
near Blaine) without filing an application with USCIS in advance
• Effective April 1, 2019 Canadian citizens may not seek renewal of L-1 classification at a port of entry;
renewals must be filed with USCIS
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Petition Denials without RFE/NOID
• Effective September 11, 2018, USCIS adjudicators have broader authority to deny a case without an
RFE or NOID if the original submission lacks sufficient initial evidence to establish eligibility for the
benefit
• Withdraws a prior policy that allowed an adjudicator to deny a case without an RFE or NOID only if
there was no possibility that additional evidence could rectify a deficiency in the filing
• Agency interpretation of “initial” evidence could be broad, so petitioners and applicants must ensure
initial filing contains evidence of all applicable eligibility criteria
• The guidelines arrive as USCIS reshapes its NTA policy to put many foreign nationals whose
applications are denied into removal proceedings, heightening the scrutiny directed toward
applications for nonimmigrant status
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The End of Deference
• USCIS officers are no longer bound by previous petition approvals when reviewing nonimmigrant
extension requests, including H-1B and L-1 extensions
• Officers are authorized to readjudicate a beneficiary’s eligibility each time an extension of stay is
requested, even if there are no changes in circumstances
• Guidance urges USCIS adjudicators not to “feel constrained in requesting additional documentation”
when reviewing a nonimmigrant extension
• The new guidance rescinded longstanding deference policy issued in 2004 and reaffirmed in 2015 for
L-1B petitions
• Guidance has prolonged adjudications and resulted in markedly higher rate of extension denials
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Significant Increase in RFEs and Denials
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Significant Increase in RFEs and Denials
L-1 RFE and Approval Rates
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Significant Increase in RFEs and Denials
O-1 RFE and Approval Rates
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Significant Increase in RFEs and Denials
TN RFE and Approval Rates
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Trends in Visa Issuance
Nonimmigrant Visas by Issuing Consulate: China
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Trends in Visa Issuance
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Trends in Visa Issuance
B Visa Refusal Rate by Nationality
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ENFORCEMENT AND COMPLIANCE TRENDS
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Worksite Compliance and Enforcement
• Marked increase in ICE I-9 investigations in 2018
• 5200 worksite audits from January to July 2018 – three times the number conducted in all of
FY 2017
• USCIS Fraud Detection and National Security (FDNS) worksite inspections increase, with new focus
on H-1B third-party placements, L-1A and L-1B employment
• New LCA form requires additional information about employers and end clients to facilitate
investigations
• Justice Department increases investigations of immigration-related discrimination claims
• May 2018 MOU between USCIS and DOJ establishes partnerships on “detection and
elimination of fraud, abuse and discrimination against U.S. workers by employers hiring
foreign nationals in the United States”
• Social Security Administration expected to resume issuing SSN mismatch letters in Spring 2019
31

Worksite Compliance and
Enforcement, Cont’d
• Agencies actively encouraging members of the public to report suspected H-1B and B-1 abuse, and
discrimination against U.S. workers
• Increased information-sharing and investigation/enforcement collaboration among DHS, DOL, DOS
and DOJ
• Disclosure of detailed data about H-1B and L-1 petition approvals for FY 2016 and FY 2017
• Lists petitioners by name
• Lists number of approved petitions
• For H-1B cases, lists employers’ average H-1B salary and degree levels of beneficiaries
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Unlawful Presence:
Students & Exchange Visitors
Stricter policies on accrual of unlawful presence by F-1 and J-1 nonimmigrants took effect
August 9, 2018
• F, J, and M nonimmigrants who violate the terms of their nonimmigrant status will begin accruing
unlawful presence the day after the status violation occurs
• Rule applies regardless of whether foreign nationals were admitted for duration of status or, if
admitted through a specific date, have not overstayed the period of admission on their I-94
• A foreign national who has been unlawfully present for more than 180 days or one year or more is
subject to a three-year or ten year bar on reentering the United States
• The new policy is a reversal of prior guidance, under which F, J, and M nonimmigrants holding an
unexpired I-94 would not accrue unlawful presence unless and until there was a specific finding of a
status violation by USCIS or an immigration judge
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New Standards on Initiation of
Removal Proceedings

• New policy for Notices to Appear (NTAs) in 2018 requires USCIS to initiate removal proceedings
against certain foreign nationals whose application or petition for an immigration benefit is denied and
whose underlying status has expired.
• June 2018 memo directs USCIS to issue NTAs to those with any criminal history (even without a
formal conviction), those with history of fraud or misrepresentation in prior government matters, and
those for whom there is “evidence of abuse of public benefit programs.”
• Expected to drastically increase the number of NTAs issued to employment and family-based
immigration applicants
• USCIS announced in November 2018 that they will continue to implement the NTA memo
toward various humanitarian applications
• Employment-based petitions – including H-1B, L-1, E, and O petitions – are not subject to the
enforcement policy at this time

34

BORDER SECURITY AND VETTING
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Agency Security and Vetting Initiatives
• In-person interviews for all employment-based adjustment of status applicants continue, could
expand to other case types
• “Extreme vetting” memorandum directs DHS, DOS and DOJ to implement more stringent vetting
of applicants and petitions for immigration benefits
• DOS cables give consulates the authority to identify population groups warranting
additional vetting and to conduct social media checks
• Visa applicants identified for additional screening are asked to provide:
• 5 years of public social media account information, email addresses and phone
numbers
• All prior passport numbers
• 15 years of residence, employment and travel history
• The names of all children, siblings and current and former spouses
• Proposed rule would allow government to maintain extensive social media information
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Agency Security and Vetting Initiatives, cont’d
• Third version of Travel Ban allows for case-by-case waivers, but the process remains unclear
and limited
• Applicants have to meet a variety of requirements, such as being a spouse of a U.S.
citizen, proving they’re not a threat to national security, and that they would face “undue
hardship” if not allowed into the U.S.
• Only 2% of the 27,000 applicants were granted waivers from December 2017 to April
2018
• Adjudicators exercising high levels of scrutiny
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