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COVID-19 Immigration Update
For the latest
information related to
the virus’ impact on
immigration-related
matters worldwide, visit
Fragomen’s Coronavirus
Update Page
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U.S. IMMIGRATION IN THE COVID-19 EMERGENCY:
WHERE WE ARE TODAY
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U.S. IMMIGRATION COMPLIANCE AND
THE COVID-19 EMERGENCY

COVID Health Related Travel bans and restrictions remain in place
Presidential Proclamation bans issuance of H-1, L-1, and J-1 Visas until the end of 2020
U.S. immigration agencies have offered some flexibility to nonimmigrants– but not enough
–

No special COVID-19 relief for nonimmigrants with expired or expiring periods of admission, green-card holders
with expired reentry permits

–

Longstanding relief measures remain available but are subject to U.S. government discretion

Complex compliance issues for employers considering workforce changes due to COVID-19 business
impact
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COVID-19 IMMIGRATION MEASURES
1/31
China travel ban

2/29
Iran travel ban

3/09
Flexible ICE
policy for F-1
students

3/11
Europe travel
ban

3/13
Limited public
charge flexibility

3/14
UK/Ireland
travel ban

3/17
USCIS suspends
in-person
services

3/18
DOS suspends
routine visa
services

3/20
I-9 remote
document
inspection policy

3/20
Canada/Mexico
nonessential travel
ban

3/20
USCIS relaxes
signature policy

3/20
USCIS suspends
premium processing

3/20
DOL extends some
LCA and PERM
deadlines

3/21
E-Verify interim
measures

3/24
Electronic
PERM approvals

3/27
USCIS extends RFE
response deadlines

4/01
USCIS suspension
of in-person
services thru 6/4

4/23
60-day ban on
certain immigrant
entries

5/1
USCIS further
extends RFE
response deadlines

5/19
Canada/Mexico
nonessential
travel ban
extended to 6/22

6/1
USCIS resumes
premium
processing for
some cases

6/4
USCIS begins
reopening of
Local Field
Offices

6/24
Proclamation
suspends visa
issuance for L-1, H-1,
J-1 nonimmigrants

7/6
DHS/ICE Announces
F-1 Students must
attend in person
classes or depart U.S.

7/14
DHS/ICE Announces
rescission of F-1
student policy
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1
PRESIDENTIAL PROCLAMATION ON IMMIGRANT ENTRY
&
ONGOING COVID TRAVEL RESTRICTIONS
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ENTRY BAN HEAT MAP
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ENTRY RESTRICTIONS: WHERE WE ARE NOW
Travel bans remain in place for travel from Brazil, China, Iran, Ireland,
the UK, and the 26 countries of the European Schengen Area
Exemptions for U.S. citizens, lawful permanent residents and some
immediate family members, among others
Limited exceptions for life and death emergencies
Land crossings at US-Canada and US-Mexico borders restricted to
“essential travel” only. Does not apply to air travel
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PRESIDENTIAL PROCLAMATION
RESTRICTING SOME IMMIGRANT ENTRY

60-day ban on entry of IV applicants who do not yet have immigrant visas issued by a
consulate.
- Effective for prospective immigrants outside the U.S. as of 11:59pm EDT on April
23, 2020
Ban is narrow. Exemptions include –
- U.S. lawful permanent residents; and spouse and minor children of U.S. citizens
- EB-5 immigrants
- Foreign nationals seeking to enter on immigrant visas as healthcare professionals
- Foreign nationals whose entry is in the national interest or furthers U.S. law
enforcement goals
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PRESIDENTIAL PROCLAMATION
RESTRICTING NON-IMMIGRANT ENTRY

Effective date - 12:01AM EDT on June 24, 2020. Ban in place until December 31, 2020
Extends previous immigrant visa proclamation
Who is subject to the proclamation?
Non-immigrants applying for new L-1, H-1B, J-1 or H-2B visas and their dependents applying
for the accompanying dependents visa at US embassy/consulate
Department of State FAQ states that this includes non-immigrants applying for a renewal of L-1,
H-1B, J-1 or H-2B visas at US embassy/consulate
Who is not subject to the proclamation?
L-1, H-1B, J-1, H-2B non-immigrants and dependents in accompanying dependent status
Who were in the U.S. on the effective date of the proclamation or
Who are outside of the U.S. and hold a valid U.S. visa on the effective date, or
Individuals who hold an advance parole or other U.S. travel document
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PRESIDENTIAL PROCLAMATION
RESTRICTING NON-IMMIGRANT ENTRY

Who is not subject to the proclamation? (cont’d)
Canadian citizens
B-1/B-2, E-3, F-1, H1-B1, O-1 non-immigrants
U.S. lawful permanent residents
Spouses and children of U.S. citizens
J-1 research scholars, professors, students, physicians
Foreign nationals entering to provide temporary labor or services essential to the U.S. food
supply chain
Foreign nationals whose entry is determined to be in the national interest as determined by the
relevant agencies
What is considered the “national interest”?
Undefined
Consular officer and Customs and Border Protection will have discretion to determine what
activities are in the national interest
12

2
OPERATIONAL STATUS OF GOVERNMENT AND
IMMIGRATION AUTHORITIES IN THE U.S.
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GOVERNMENT OPERATIONS
U.S. EMBASSIES AND CONSULATES

Cancellation of visa appointments at U.S. consulates worldwide, effective March
20
Some consulates allowing scheduling of appointments for early fall, but
cancellations remain frequent and COVID related travel restrictions still apply
Emergency visa appointments available in limited circumstances
July 12, the DOS announced consulates will begin phased resumption of routine
visa services on a by-location basis
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GOVERNMENT OPERATIONS

U.S. CITIZENSHIP AND IMMIGRATION SERVICES (USCIS)
USCIS declines to offer special COVID relief for nonimmigrants unable to
depart the U.S. due to travel restrictions (public agency statement on April
13)
USCIS continues to process applications
Facing possible furlough of 70% of USCIS employees beginning August 3
In-person interviews at local USCIS offices resumed June 4, Biometrics facilities
have reopened
Premium processing suspension gradually lifted in June
USCIS grants 60-day extension to RFEs, NOIDs, NOIRs, NOITs and appeal
requests
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3
OPTIONS FOR FOREIGN NATIONALS WITH
IMMINENT EXPIRATION DATES
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OPTIONS FOR NONIMMIGRANTS
WITH AN EXPIRING PERIOD OF STAY

No special COVID-19 relief for nonimmigrants with expired or expiring periods of
admission, green-card holders with expired reentry permits
Timely-filed extension of stay with 240 days of additional work authorization
-

Available to E-3, H-1B, H-1B1, L-1, O-1, TN nonimmigrants

-

Extension of stay with the same employer, filed before the current I-94 expires

-

Automatic extension of work authorization for up to 240 days while the extension of
stay petition is pending

Impact of expirations on driver’s license renewals
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OPTIONS FOR NONIMMIGRANTS
WITH AN EXPIRING PERIOD OF STAY

Change of status to another nonimmigrant category
-

H-4, L-2 or E-2 dependent category

-

F-1 student category

-

B-2 visitor category

Suspension of USCIS biometrics services may delay these change of status and EAD
applications
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WAGE REDUCTIONS, FURLOUGHS & LAYOFFS
DURING THE EMERGENCY
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FURLOUGHS, REDUCED HOURS & LAYOFFS
Impact of furloughs
- LCA wage obligations
- Maintenance of nonimmigrant status
- Impact on similarly situated U.S. workers
Reductions from full-time to part-time employment: Is an amended USCIS
petition required?
H-1B, E-3 and H-1B1 reductions in pay: Are a new LCA and USCIS
amended petition required?
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FURLOUGHS, REDUCED HOURS & LAYOFFS
Termination of nonimmigrant employees – compliance issues
-

H-1B, H-1B1 and E-3 employees – bona fide termination

-

O-1 employees

-

Offer of return transportation

-

Availability of 60-day grace period
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FURLOUGHS, REDUCED HOURS & LAYOFFS
GOVERNMENT INVESTIGATIONS AND COMPLIANCE

Post-COVID, Labor Department enforcement actions likely to surge
- Complaints by whistleblowers and H-1B employees
- Willful or substantial noncompliance
Is your organization’s compliance house in order?
- LCA public access files
- Wage reductions
- Layoffs and other workforce restructuring
- PERM in an economic downturn
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WHAT’S AHEAD
PLANNING FOR THE FUTURE
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REMOBILIZATION

THINKING AHEAD ABOUT WHAT COMES NEXT
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NEXT STEPS

IMMIGRATION STRATEGY MOVING FORWARD
The COVID-19 Crisis is multi-dimensional and Immigration process owners and
stakeholders play a key role in a holistic business response.
Make sure your organization is aware of the constantly changing immigration
environment so it is prepared for change
Be prepared for inevitable delays and uncertainties inherent in a crisis situation
Be aware that additional compliance rules may be triggered by authorities (e.g.,
authorities ask you to collect and share employees’ health status and travel history)
Make sure your recommendations and instructions are consistent with national,
regional and even local quarantine or other health-related measures
https://www.fragomen.com/about/news/immigration-update-coronavirus
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U.S. MEASURES
Announcement of measures to prioritize U.S. workers over nonimmigrants
Reopening of U.S. embassies and consulates
Resuming in person interviews
Increased enforcement
Election in November
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QUESTIONS?
Please send an email with the subject line: HR Houston COVID-19 Session Question to:
KELLY COBB
Partner
Fragomen, Del Rey, Bernsen, & Loewy
kcobb@fragomen.com
Houston, Texas
ELIZABETH CLEVELAND WAKEFIELD
Senior Attorney
Fragomen, Del Rey, Bernsen, & Loewy
eclevelandwakefield@fragomen.com
Houston, Texas

This presentation is for informational purposes. Immigration laws and policies are subject to change. This information is current as of the date it was presented.
27

APPENDIX
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COMPLIANCE CHECKLIST
Ongoing compliance responsibilities get more complex during a crisis. Immigration
process owners and stakeholders need to be mindful of new risks when rapid
changes occur in the workplace.





New-hire considerations
 Impact of delayed onboarding
 Right-to-work checks and employment
eligibility verification
 Wage obligations
 Labor market tests
Considerations for the existing workforce
 Working-from-home and remote-work
compliance
 Government notification of worksite
changes
 Workforce notices
 Wage compliance
 Reverification of employment eligibility
 Furloughs
 Reduction in work hours
 Reduction in salary



Handling government worksite inspections during
site closures and quarantine



Understanding noncompliance risks and
penalties
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U.S. IMMIGRATION

NON-IMMIGRANT VISA TYPES
Visa Category
L-1A Intracompany transferee
Manager
L-1B Intracompany transferee
Specialized Knowledge
TN (NAFTA)
Canadian and Mexican citizens employed in
specific professional positions
H-1B (Specialty Occupation)
Requires at least a Bachelor’s degree
E-3 (Specialty Occupation)
Australian citizen; requires at least a
Bachelor’s degree
H-1B1 (Specialty Occupation)
Singapore/Chile citizen; requires at least a
Bachelor’s degree

Maximum Stay
7 years
5 years
No maximum stay
6 years
No maximum stay
No maximum stay
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