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What is okay during
negotiations?
“[M]ost negotiation ethics problems stem from
a conflict between the lawyer’s obligation to
the client and the honest treatment of other
negotiators.”

Poll 1: What is your primary
area of practice?
• Litigation
• Transactional
• Other

Have CLE, will travel.
Happy to share slides.

Some Caveats
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Hypothetical litigation

▪ Your defendant client gave deposition testimony on a key fact in your
case.
▪ She later innocently recalled that her recollection at the time of the
deposition was wrong. The truth is helpful to the plaintiff.
▪ What do you do?
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Poll 2: Is it okay to settle the
case without disclosing the
error in the testimony?
• Yes
• No
• Not sure

Do attorneys usually do the right thing?

▪ Is it okay to settle the case without disclosing the error in the
testimony?
− Out of 3,006 lawyers (1,034 from Michigan, 1,513 from
large law firms across the country, plus judges and law
professors):

− 31% would settle the case without disclosing (50% of MI
lawyers)
− 26% would refer to the testimony as if it were true (38%
of MI lawyers)
− 5% would reply to a direct question by repeating the
erroneous testimony (11% of MI lawyers)
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The moral of the story…
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Do attorneys usually do the right thing?

▪ Survey results are one thing, but…
▪ The judge who conducted this study conducted mock
negotiations.
− Nearly 98% of the defendants tried to settle the case without disclosing the
truth

− 70% made affirmative assertions of the client’s erroneous testimony
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Model Rule 4.1: Truthfulness in Statements to Others

▪ Transactions With Persons Other Than Clients
▪ In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person; or
(b) fail to disclose a material fact to a third person when disclosure is
necessary to avoid assisting a criminal or fraudulent act by a client, unless
disclosure is prohibited by Rule 1.6.
▪ Comment to Rule: “A lawyer is required to be truthful when dealing with
others on a client’s behalf, but generally has no affirmative duty to
inform an opposing party of relevant facts. A misrepresentation
can occur if the lawyer incorporates or affirms a statement of
another person that the lawyer knows is false.”

11

Do attorneys usually do the right thing?

▪ Art Hinshaw & Jess K. Alberts, Doing the Right Thing: An Empirical
Study of Attorney Negotiation Ethics, 16 HARV. NEG. L. REV. 95, 98
(2011).
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Hypothetical mediation

▪ Client believes ex-girlfriend gave him fatal STD that has no cure.
− Ex-girlfriend admitted had disease
− Two home tests for client were positive

▪ Client threatened to sue, and the ex-girlfriend agreed to mediation with
attorneys.
▪ AT MEDIATION: Client has learned the STD home tests yielded
false positives, and reveals that fact to you.
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Do attorneys usually do the right thing?

▪ Scenario 1: Client asks that you refrain from disclosing this fact.
− Out of 734 practicing lawyers:
− 19% would agree
− 19% not sure
− 62% would refuse
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Do attorneys usually do the right thing?

▪ Scenario 2: Client requests that you disclose fact only if directly
asked about it
− Out of the 19% not sure and 62% refusals:
− 13% would agree
− 23% not sure
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Model Rule 4.1: Truthfulness in Statements to Others

▪ Transactions With Persons Other Than Clients
▪ In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person; or
(b) fail to disclose a material fact to a third person when disclosure is
necessary to avoid assisting a criminal or fraudulent act by a client, unless
disclosure is prohibited by Rule 1.6.
▪ Comment to Rule: “A lawyer is required to be truthful when dealing with
others on a client’s behalf, but generally has no affirmative duty to
inform an opposing party of relevant facts. A misrepresentation
can occur if the lawyer incorporates or affirms a statement of
another person that the lawyer knows is false.”
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Do attorneys usually do the right thing?

▪ The authors said the results “reveal a pervasive cultural and structural
problem arising from the way lawyers think about negotiation.”
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Model Rule 1.6: Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation of a
client unless the client gives informed consent, the disclosure is impliedly
authorized in order to carry out the representation or the disclosure is
permitted by paragraph (b).
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Model Rule 1.6: Confidentiality of Information

(b) A lawyer may reveal information relating to the representation of a client
to the extent the lawyer reasonably believes necessary:
...
(2) to prevent the client from committing a crime or fraud that is
reasonably certain to result in substantial injury to the financial interests or
property of another and in furtherance of which the client has used or is
using the lawyer's services;
(3) to prevent, mitigate or rectify substantial injury to the financial interests
or property of another that is reasonably certain to result or has resulted
from the client's commission of a crime or fraud in furtherance of
which the client has used the lawyer's services . . . .
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Model Rule 8.4(c): Misconduct

▪ Maintaining the Integrity of the Profession
▪ It is professional misconduct for a lawyer to . . . engage in conduct
involving dishonesty, fraud, deceit or misrepresentation . . . .
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Model Rule 1.1: Competence

▪ A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
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Texas Lawyer’s Creed (aspirational declaration of
professionalism and civility)
▪ I will attempt to prepare documents which correctly reflect the agreement
of the parties. I will not include provisions which have not been agreed
upon or omit provisions which are necessary to reflect the agreement of
the parties.
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Higher Standards

▪ integrity and trust
▪ We are honest with ourselves and others, and honor our commitments.
We trust, respect and support each other. We earn the trust of our
colleagues and partners by operating with the highest ethical standards
in all we do.
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Model Rules of Professional Conduct
Rule 1.13: Organization as Client
Client – Lawyer Relationship
a) A lawyer employed or retained by an organization
represents the organization acting through its duly
authorized constituents.
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Organization as Client - Hypothetical

▪ Two energy companies (Co. A and Co. B) disagree on the meaning of
certain contractual terms and litigation appears imminent.
▪ Both companies employ in-house counsel.
▪ Both companies have retained outside counsel.
▪ The companies are conducting ongoing business related to the
dispute.
▪ A member of Co. A’s operations team receives an email from a
member of Co. B’s operations team that makes an assertion about the
meaning of the parties’ contract.

▪ In-house and outside counsel learn about the email.
▪ One of the attorneys wants to tell Co. A operations team member to
send a response to the email.
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Organization as Client - Hypothetical

▪ Can the in-house or outside counsel provide advice to the Co. A
operations team member about what to say in his email response?
▪ If counsel provides advice regarding the content of the response, does
the Co. A operations team member need to disclose that fact to Co. B?
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Poll 3: Can the in-house or
outside counsel instruct the
Co. A operations team member
to send a response to the
email?
• Yes
• No
• Not sure

Model Rule 4.2

▪ In representing a client, a lawyer shall not communicate about the
subject of the representation with a person the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the
consent of the other lawyer or is authorized to do so by law or a court
order.
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Model Rule 4.2, comment 4

▪ [4] This Rule does not prohibit communication with a represented
person, or an employee or agent of such a person, concerning matters
outside the representation. For example, the existence of a controversy
between a government agency and a private party, or between two
organizations, does not prohibit a lawyer for either from communicating
with nonlawyer representatives of the other regarding a separate
matter. Nor does this Rule preclude communication with a represented
person who is seeking advice from a lawyer who is not otherwise
representing a client in the matter. A lawyer may not make a
communication prohibited by this Rule through the acts of
another. See Rule 8.4(a). Parties to a matter may communicate
directly with each other, and a lawyer is not prohibited from
advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent
justification or legal authorization for communicating with a represented
person is permitted to do .so
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Texas Disciplinary Rule of Professional Conduct 4.02(a)

▪ (a) In representing a client, a lawyer shall not communicate or cause
or encourage another to communicate about the subject of the
representation with a person, organization or entity of government the
lawyer knows to be represented by another lawyer regarding that
subject, unless the lawyer has the consent of the other lawyer or is
authorized by law to do so.
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Texas Disciplinary Rule of Professional Conduct 4.02(a),
comments 1 and 2
▪ 1. Paragraph (a) of this Rule is directed at efforts to circumvent the
lawyer-client
relationship
existing
between
other
persons,
organizations or entities of government and their respective counsel. It
prohibits communications that in form are between a lawyer's
client and another person, organization or entity of government
represented by counsel where, because of the lawyer's
involvement in devising and controlling their content, such
communications in substance are between the lawyer and the
represented person, organization or entity of government.
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Texas Disciplinary Rule of Professional Conduct
4.02(a), comments 1 and 2
▪ 2. Paragraph (a) does not, however, prohibit communication between a lawyer's
client and persons, organizations, or entities of government represented by
counsel, as long as the lawyer does not cause or encourage the
communication without the consent of the lawyer for the other party. Consent
may be implied as well as expressed, as, for example, where the communication
occurs in the form of a private placement memorandum or similar document that
obviously is intended for multiple recipients and that normally is furnished directly to
persons, even if known to be represented by counsel. Similarly, that paragraph
does not impose a duty on a lawyer to affirmatively discourage communication
between the lawyer's client and other represented persons, organizations or
entities of government. Furthermore, it does not prohibit client communications
concerning matters outside the subject of the representation with any such
person, organization, or entity of government. Finally, it does not prohibit a
lawyer from furnishing a "second opinion" in a matter to one requesting such
opinion, nor from discussing employment in the matter if requested to do so. But see
Rule 7.02.
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“Little White Lies” during
negotiation

Puffery/Negotiation
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Puffery/Negotiation

▪ “I have a great hand.”
▪ “You’re going to beat me on this one.”

▪ “This is some of the best acreage in the area.”
▪ “This is my best and final offer.”

▪ “If I can’t get at least $100,000, I won’t sell.”
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Puffery/Negotiation – “Liar Liar”

▪ “I have a pair of 2s.”
▪ “I have the best possible hand. You
cannot win, and you should fold rather
than build up the pot.”

▪ “We didn’t like the porosity we saw.”
▪ “I’m telling you the most I will pay is
$200,000, but I am authorized to pay
$300,000.”
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Puffery/Negotiation: Hypothetical

▪ Car Wreck:
▪ $50,000 medical expenses
▪ Plaintiff tells attorney she can’t work. She made $50,000 annually.

▪ Mediation from Plaintiff’s Perspective:
▪ Plaintiff tells attorney “bottom line” settlement number is $175,000.
▪ Attorney tells mediator: “Plaintiff needs $375,000 if you want to settle this
case.”
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Puffery/Negotiation: Hypothetical

▪ Car Wreck:
▪ Mediation from Defendant’s Perspective :
▪ Defendant’s attorney threatens will file for bankruptcy.
▪ Lawyer actually knows a bankruptcy lawyer said client does not qualify
for bankruptcy protection.
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Puffery/Negotiation: Hypothetical

▪ State Bar of California Committee on Professional Responsibility and
Conduct:
▪ Plaintiff’s “bottom line”: no verifiable statement of fact, and the
counter-party “should realistically expect that an adversary will not reveal
its true negotiating goals or willingness to compromise.”
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Puffery/Negotiation: Hypothetical

▪ State Bar of California Committee on Professional Responsibility and
Conduct:
▪ Defendant’s bankruptcy: Not a clear answer – depends on further facts.
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Puffery/Negotiation: California guideline

▪ State Bar of California has non-binding guideline addressing this issue:
▪ “An attorney should avoid negotiating tactics that are abusive; that are
not made in good faith; that threaten inappropriate legal action; that are
not true; that set arbitrary deadlines; that are intended solely to gain an
unfair advantage or take unfair advantage of a superior bargaining
position; or that do not accurately reflect the client’s wishes or previous
oral agreements.”
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Puffery/Negotiation: California guideline looks to ABA
opinion
▪ Rule 4.1: cannot “make a false statement of material fact or law to a third
person.”
▪ “Under Model Rule 4.1, in the context of a negotiation, including a
caucused mediation, a lawyer representing a client may not make a false
statement of material fact to a third person. However, statements
regarding a party’s negotiating goals or its willingness to
compromise, as well as statements that can fairly be characterized
as negotiation “puffing,” ordinarily are not considered “false
statements of material fact” within the meaning of the Model Rules.”
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Puffery/Negotiation: California guideline looks to ABA
opinion
▪ “A lawyer may downplay a client's willingness to compromise, or present
a client's bargaining position without disclosing the client's ‘bottom line’
position, in an effort to reach a more favorable resolution.”
▪ “Of the same nature are overstatements or understatements of the
strengths or weaknesses of a client's position in litigation or otherwise, or
expressions of opinion as to the value or worth of the subject matter of
the negotiation. Such statements generally are not considered material
facts subject to Rule 4.1.”
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Does the ABA go far enough?

▪ Commentator: “Model Rule 4.1 legitimizes some deceitful negotiation
techniques and only prohibits fraudulent misrepresentations about
material matters.”
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What is okay?

▪ A negotiator may “exaggerate or emphasize the strengths, and minimize
or deemphasize the weaknesses, of its factual or legal position.”
▪ A potential purchaser “might overstate its confidence in the availability of
alternate sources of supply to reduce the appearance of dependence
upon the supplier with which it is negotiating.”

▪ A lawyer has no obligation to inform his opponent that the statute of
limitations has expired on his client’s claim (although he cannot make
affirmative misrepresentations about the facts).
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What is NOT okay?

▪ Don’t say something will cost $100 to implement when it will only be $20.
▪ Don’t suggest documents exist that don’t.
▪ Plaintiff’s lawyer needs to inform defendant when client dies. “[A]ny
continued communication with opposing counsel or the court would
constitute an implicit misrepresentation that the client still was alive.”
▪ Don’t understate insurance coverage.

46

What is NOT okay?

▪ Don’t say board of directors has rejected a $50 settlement when they
actually gave authority for greater amount (but okay to say the company
does not want to settle for more than $50).
▪ Don’t fabricate the existence of a favorable eyewitness.
▪ Don’t misrepresent injury client’s pre-accident earnings.
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What other rules might apply?

▪ Attorneys cannot employ “means that have no substantial purpose other
than to embarrass, delay, or burden a third person.” Rule 4.4(a).
▪ Attorneys must “make reasonable efforts to expedite litigation consistent
with the interests of the client.” Rule 3.2.
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Hypothetical Contract Negotiation

Hypothetical Negotiation of Farmout Agreement
▪ “Rights under this contract may not be assigned by Company A without the
express written consent of Company B.”
▪ Company A receives an offer from Third Party C to purchase its contractual
rights. Company B refuses to give consent.
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Poll 4: Does Company B need
to act reasonably when it
refuses to consent to
assignment?
• Yes
• No

Hypothetical Negotiation of Farmout Agreement
▪ “Rights under this contract may not be assigned by Company A without the
express written consent of Company B.”
▪ Company A receives an offer from Third Party C to purchase its contractual
rights. Company B refuses to give consent.

▪ NEW FACT: Back when the contract was negotiated, Company B told
Company A that it would consent to assignment if Company A got an offer.
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Poll 5: Can Company B be
liable for fraud if it later
refuses to consent?
• Yes
• No

Consent to assignment: Barrow-Shaver v. Carrizo

▪ Barrow-Shaver Res. Co. v. Carrizo Oil & Gas, Inc., 17-0332, 2019 WL
2668317, at *1 (Tex. June 28, 2019)
▪ Carrizo entered into farmout with Barrow-Shaver.

▪ The negotiators “had extensive experience in the oil and gas industry” – 25
years and 33 years, respectively.
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Consent to assignment: Barrow-Shaver v. Carrizo
▪ Barrow-Shaver initial draft: no consent-to-assignment clause.

▪ Carrizo draft: “The rights provided to [Barrow-Shaver] under this Letter
Agreement may not be assigned, subleased or otherwise transferred in
whole or in part, without the express written consent of Carrizo which
consent shall not be unreasonably withheld.”
▪ Carrizo subsequent draft: “The rights provided to [Barrow-Shaver] under
this Letter Agreement may not be assigned, subleased or otherwise
transferred in whole or in part, without the express written consent of
Carrizo which consent shall not be unreasonably withheld.”
▪ Barrow-Shaver “fervently objected” to the strike-out.
▪ Carrizo’s representative “assured Barrow-Shaver, on more than one
occasion, that Carrizo would provide its consent to assign.”
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Consent to assignment: Barrow-Shaver v. Carrizo
▪ A potential buyer offered $27 million for Barrow-Shaver to assign its rights.

▪ Carrizo refused to consent, instead asking Barrow-Shaver to buy Carrizo’s
interest for $5 million.
▪ Barrow-Shaver sued Carrizo.
▪ At trial, the parties fought over:
− Admissibility of evidence of negotiations
− Industry custom and usage
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Consent to assignment: Barrow-Shaver v. Carrizo
▪ Jury verdict in favor of Barrow-Shaver:

$27,690,466.86
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Consent to assignment: Barrow-Shaver v. Carrizo
▪ Takeaway: Carrizo could withhold consent for any reason.

▪ Texas Supreme Court held:
▪ “Carrizo could refuse consent for any reason, expressed or not,
reasonable or not, legitimate or not, or no reason at all.”

▪ “[T]he plain language of the contract unambiguously entitled the defendant
to withhold its consent to a proposed assignment, and therefore the
defendant could not have breached the contract as a matter of law.”
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Consent to assignment: Barrow-Shaver v. Carrizo
▪ Takeaway: Industry custom/usage not admissible.

▪ Texas Supreme Court held “industry custom and usage cannot be
considered here.”
▪ Holding otherwise “would open the door to litigating the meaning of every
term in every contract and any obligation not in a contract, creating lucrative
business opportunities for so-called experts in every industry and allowing
juries to imply obligations to which parties did not agree.”
▪ Ethical implicatons? What if someone outside the industry (like a
judge) would interpret a term differently than an industry player?
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Consent to assignment: Barrow-Shaver v. Carrizo

▪ What about the fraud finding?
▪ “It won't be a problem”
▪ “Don't worry about it.”
▪ “We will work with you.”

▪ “We will promise you ... the consent and it won't be a problem.”
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Consent to assignment: Barrow-Shaver v. Carrizo
▪ The Court held that there could be no reasonable reliance on oral
representations contrary to the language of the contract.
▪ “A similarly situated ‘savvy participant’ would have recognized that Carrizo
could change its mind.”
▪ “Barrow-Shaver chose to rely blindly on Carrizo's representations when the
contract provision clearly entitled Carrizo to withhold its consent, thereby
preventing an assignment.”
▪ “[V]ague and general statements indicating that Carrizo would give its
consent were merely Laufer's representations of Carrizo's future intentions,
statements that were inherently unverifiable, which should have been a
red flag to Barrow-Shaver not to accept them blindly.”
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Consent to assignment: Barrow-Shaver v. Carrizo
▪ Justice Guzman dissented.

▪ “The Court's rejection of trade-custom-and-usage evidence leads to an
erroneous construction of the farmout agreement, abrogates established
contract-construction principles, and threatens to unsettle industry
expectations about what industry-specific contracts mean.”
▪ “By endorsing Carrizo's behavior—which the jury found to be unreasonable
and fraudulent—the Court nullifies the fundamental goal of farmout
agreements and frustrates public policy.”
▪ “[W]hat is most disconcerting about the Court's opinion is the absence of
any limiting principle. The Court's reasoning is rooted in general
contract principles and is highly amenable to extrapolation beyond
the narrow context of this case, thus inviting and even encouraging
industry-wide holdout problems.”
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Poll 6: You are negotiating a
consent-to-assign clause, can
you promise the other side that
you will consent if it ever
comes up, because you know
you won’t be held to that
promise under Carrizo?
• Yes
• No

Model Rule 1.1: Competence

▪ Client-Lawyer Relationship
▪ A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
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Texas Lawyer’s Creed: A Higher Standard?

▪ “I will attempt to prepare documents which correctly reflect the agreement
of the parties. I will not include provisions which have not been agreed
upon or omit provisions which are necessary to reflect the agreement of
the parties.”
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The Other Side Makes a Mistake

Another hypothetical: what if the other side makes a
mistake?
▪ B and S are negotiating the sale of a Company.
▪ They have agreed in concept:
− $5 million payment
− S must enter into a covenant not to compete with the Company
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Another hypothetical: what if the other side makes a
mistake?
▪ Lawyer for B prepares 50-page initial draft agreement.
▪ Allocation of $5 million payment in first draft:
▪ $3 million: purchase price
▪ $2 million: covenant not to compete

▪ Tucked back on page 49: covenant not to compete, with sole and
exclusive remedy for a breach is the return of that portion of the total
consideration allocated for the covenant not to compete.
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Another hypothetical: what if the other side makes a
mistake?
▪ S’s attorney provides B’s attorney with comments: payments for covenant
not to compete are not as favorable from a tax perspective.
▪ B’s attorney sends over new draft:
▪ $4.999 million: purchase price
▪ $1: covenant not to compete
▪ S’s attorney realizes this change essentially renders the covenant
meaningless, because the sole and exclusive remedy for breach would
be the return by S of $1.
▪ S instructs its attorney not to inform B’s attorney of this apparent error.
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Poll 7: Must S’s attorney notify
B’s attorney of the error?
• Yes
• No

California Eth. Op. 2013-189 (2013)

▪ “[T]his Committee has previously concluded that attorneys should treat
opposing counsel with candor and fairness.”
▪ “Any duty of professionalism, however, is secondary to the duties
owed by attorneys to their own clients.”
▪ “Attorneys generally owe no duties to opposing counsel nor do they have
any obligation to correct the mistakes of opposing counsel.”
▪ “There is also no duty to correct erroneous assumptions of opposing
counsel.”
▪ “Under these circumstances, where Seller's Attorney has not engaged in
deceit, active concealment or fraud, we conclude that Seller's Attorney
does not have an affirmative duty to disclose the apparent error to
Buyer's Attorney.”
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Another hypothetical: what if the other side makes a
mistake?
▪ In a footnote:
▪ “We do not address whether such conduct is offensive or
unprofessional — only that such conduct does not violate Seller's
Attorney's ethical obligations.”
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Another hypothetical: what if the other side makes a
mistake?
▪ Did the attorney need to tell the S about the error in the first place?
▪ “[I]f Seller's Attorney intends to inform Buyer's Attorney of the apparent
error, Seller's Attorney need not inform Seller of the apparent error.
Where a client has already agreed to a contract provision which is
inadequately reflected in the draft contract prepared by opposing
counsel, the inadvertent error by opposing counsel by itself does not
constitute a significant development, and the client's attorney may
correct the drafting error and need not inform the client.”
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Liquidated Damages/
Penalty Clauses

When is a liquidated damages clause an unenforceable
penalty?

▪ For a liquidated damages clause to be enforceable:
▪ “the harm caused by the breach is incapable or difficult of
estimation,” and
▪ “the amount of liquidated damages called for is a reasonable
forecast of just compensation.”
▪ Evaluate from parties’ perspective at time of contracting.
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Garden Ridge’s penalty clause
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So what can you do to avoid a penalty finding?

▪ Lots of contracts recite that the parties agree it is reasonable and not a
penalty.
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Not so fast!

▪ “[A] recital proclaiming that a liquidated damages provision is not a
penalty will not save a provision that operates as one.” Atrium Med.
Ctr., LP v. Houston Red C LLC, 18-0228, 2020 WL 596873, at *2 (Tex.
Feb. 7, 2020).
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A somewhat more serious case

▪ Fairfield Indus., Inc. v. EP Energy E&P Co., L.P., 531 S.W.3d 234, 250
(Tex. App.—Houston [14th Dist.] 2017, pet. denied).
▪ EP obtained a license to use Fairfield’s seismic data.
▪ Section 5 of agreement: if there is a change of control of EP Energy,
EP Energy must pay Fairfield a fee of at least half of the original
license fee -- $21 million
▪ Holding:
▪ A change of control was not a breach of contract.

▪ There was not a breach, and so this was not a liquidated damages
provision.
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It’s all in the wording

▪ If you want to be able to avoid a payment being thrown out as an
unenforceable penalty, characterize the payment as the result of a
neutral event, not a breach.
▪ In the seismic data case, what if the contract had said, “The license
may not be assigned to a new owner after a change of control. If it is,
a fee of $21 million will be paid.”?
▪ In the snowman case, what if Garden Ridge’s manual had said, “If the
vendor chooses to substitute a product, the amount Garden Ridge
owes shall be reduced to zero.”?
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ETP V. ENTERPRISE
PRODUCTS
FROM TRIAL TO THE TEXAS SUPREME
COURT
OPINION ISSUED 1/31/2020

QUESTIONS?

ETP

ETP v. ENTERPRISE PRODUCTS PARTNERS

Alleged that Enterprise and ETP formed a
partnership to
[build and operate]
[market and pursue]
a pipeline to transport crude oil from Cushing,
Oklahoma to Houston, Texas called

Double E Pipeline.
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LETTER AGREEMENT WITH NON-BINDING TERM SHEET
April 21, 2011
CONDITIONS PRECEDENT:
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REIMBURSEMENT AGREEMENT:
PARTIES WILL SPEND SOME $

April 27, 2011
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Joint Press Release
April 26, 2011

ETP
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ID 160
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ID 119-01

ID 162

ENTERPRISE AND ENBRIDGE REVERSE SEAWAY PIPELINE

Co-owners Enterprise and Enbridge then invested billions to reverse
Seaway Pipeline from north to south and build a companion pipe.
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TBOC: ASSOCIATION FOR PROFIT
Sec. 152.051. PARTNERSHIP DEFINED.
(b) Except as provided by subsection (c) and Section 152.053
(a), an association of two or more persons to carry on a
business for profit as owners creates a partnership,
regardless of whether:
(1) the persons intend to create a partnership; or
(2) the association is called a “partnership,” “joint venture,”
or other name.
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TBOC: PARTNERSHIP 5 FACTORS
Sec. 152.052. RULES FOR DETERMINING IF PARTNERSHIP IS CREATED.

(a) Factors indicating that persons have created a partnership include
the persons’:
(1) receipt of right to receive a share of profits of the business;
(2) expression of an intent to be partners in the business;

(3) participation or right to participate in control of the business;
(4) agreement to share or sharing:
(A) losses of the business; or
(B) liability for claims by third parties against the business; and

(5) agreement to contribute or contributing money or property
to the business.
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TEXAS LAW SUPPLEMENTS TBOC

Sec. 152.003. SUPPLEMENTAL PRINCIPLES OF LAW.
The principles of law and equity and the other partnership
provisions supplement this chapter unless otherwise provided by
this chapter or the other partnership provisions.
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QUESTION NO. 1: [Partnership Formation 5 Factors]
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JURY NOTE: We’re confused. What about the 3 agreements /
conditions precedent?
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VERDICT

▪ Actual damages: $319,375,000.

▪ Disgorgement: $150,000,000.
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ETP position on appeal

▪ ETP’s position that partnership 5 factors in the statute trump negotiated
contracts, prevents their enforcement and allows the inadvertent creation
of accidental partnerships.
▪ Juries, not sophisticated companies, decide when parties are partners and
owe each other fiduciary duties based on a “totality of the circumstances.”
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TEXAS SUPREME COURT OPINION ISSUED 1/31/2020

▪ Unanimous opinion from CJ Hecht:
▪ First sentence of opinion: "Texas law permits parties to conclusively agree that,
as between themselves, no partnership will exist unless certain conditions are
satisfied.“
▪ “Section 152.003 expressly authorizes supplementation of the partnershipformation rules of Chapter 152 with “principles of law and equity”, and perhaps
no principle of law is as deeply engrained in Texas jurisprudence as freedom of
contract. We hold that parties can contract for conditions precedent to
preclude the unintentional formation of a partnership under Chapter 152
and that, as a matter of law, they did so here.”
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TEXAS SUPREME COURT OPINION ISSUED 1/31/2020

▪ “An agreement not to be partners unless certain conditions are met will
ordinarily be conclusive on the issue of partnership formation as between
the parties. ‘Performance of a condition precedent, however, can be waived or
modified by the party to whom the obligation was due by word or deed.’ We
agree with the court of appeals that under Texas Rule of Civil Procedure 279,
ETP was required either to obtain a jury finding on waiver or to prove it
conclusively. It has done neither.”
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TEXAS SUPREME COURT OPINION ISSUED 1/31/2020

▪ “Similarly, where waiver of a condition precedent to partnership formation is at
issue, only evidence directly tied to the condition precedent is relevant.”
▪ “Evidence that would be probative of expression of intent under § 152.051(a)—
such as ‘the parties’ statements that they are partners, one party holding
the other party out as a partner on the business’s letterhead or name
plate, or in a signed partnership agreement’—is not relevant. Nor is
evidence that would be probative of any of the other § 152.052(a) factors.
Otherwise, a party in ETP’s position could claim waiver in virtually every
case.
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▪ ETP has not pointed to any evidence that Enterprise specifically disavowed
the Letter Agreement’s requirement of definitive, board-of-directorsapproved agreements or that Enterprise intentionally acted inconsistently with
that requirement. ETP’s challenge to the court of appeals’ holding is premised
on the argument we have already rejected that the effect of the conditions
precedent in the Letter Agreement was subsumed in Question 1. The only
record evidence that ETP points to—the parties held themselves out as
partners and worked closely together on the Double E project—is not relevant
to the issue of waiver of definitive, board-approved agreements.
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Poll: Can negotiating parties keep their
communications privileged by signing a
“common interest” agreement?

Be aware of scope of Texas’s “allied litigant” privilege
▪ Terms sometimes confused: “common interest” or “joint
defense.”
▪ Texas Supreme Court recently clarified limits. In re XL Specialty
Insurance Company and Cambridge Integrated Services Group,
Inc., 373 S.W.3d 46 (Tex. 2012) (orig. proceeding).
▪ There must be a pending lawsuit. “Our privilege is not a
'common interest’ privilege that extends beyond litigation.”
▪ “[N]o commonality of interest exists absent actual litigation.”
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Privilege between negotiating
parties

Hypothetical: Privilege Between Parties to a Deal

▪ Heartland Surgical Specialty Hospital, LLC v. Midwest Div., Inc.,
No. 05-2164, 2007 WL 437791 (D. Kan. Feb. 6, 2007)
▪ Business Transaction between CIGNA & HCA
▪ CIGNA sent HCA a memo during negotiations:
▪ “Our anti-trust attorney has reviewed the current and proposed
language and has found that CIGNA is at risk and should not proceed.
This finding is based, in part, on a review of the case facts from a
recent case in Oregon. We strongly believe it is in HCA's and CIGNA's
best interests to avoid the increased possibility of a similar situation
ever happening here.”
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Hypothetical: Privilege Between JV Partners

▪ Heartland Surgical Specialty Hospital, LLC v. Midwest Div., Inc.,
No. 05-2164, 2007 WL 437791 (D. Kan. Feb. 6, 2007)
▪ Business Transaction between CIGNA & HCA
▪ CIGNA and HCA both got sued for … antitrust violations. HCA
turned the memo over in discovery.

▪ The Court found that there had been a waiver, and ordered CIGNA to
produce more documents related to the antitrust issue.
▪ “The statements reveal the precise advice of CIGNA's attorney to
CIGNA with regard to the contractual exclusivity language at issue. It is
clear that CIGNA has waived the attorney-client privilege as to that
communication.”
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Indemnity/Insurance

Quick Note: Indemnity Probably Doesn’t Work for
Claims Between Parties to a Contract
▪ The general rule : “An indemnity provision does not apply to claims
between the parties to the agreement; instead, it obligates the
indemnitor to protect the indemnitee against claims brought by a
person not a party to the agreement.” Coastal Transp. Co. v. Crown
Cent. Petroleum Corp., 20 S.W.3d 119, 130 (Tex. App.—Houston [14th
Dist.] 2000, pet. denied).
▪ BUT – An indemnity provision can be written in such a way to
expressly provide that the parties indemnify each other against claims
they later assert against the other.

▪ In some cases, when a party to the agreement is the “most likely, and
perhaps the only, party to assert a claim,” one party may need to
indemnify the other for claims it brings even without express language.
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Deepwater Horizon
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In re Deepwater Horizon, 470 S.W.3d 452
(Tex. 2015)
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The Drilling Contract and insurance

▪ Under the drilling contract:
▪ TO indemnified BP for above-surface pollution
▪ BP indemnified TO for subsurface pollution

▪ BP was to be named as an additional insured “in each of [TO’s]
policies, except Workers’ Compensation for liabilities assumed by [TO]
under the terms of this Contract.”
▪ BP sought coverage under TO’s insurance policies for subsurface
pollution
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Why the fight?

▪ BP is self-insured.
▪ TO has $750,000,000 in insurance.
▪ BP provided notice to TO’s insurers that they expected to be covered.
▪ Texas law applies to the policies.
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Procedural history

▪ The trial court: Judge Barbier
− ruled for TO, and looked to Drilling Contract to determine scope of coverage
− determined that BP is insured only for liability that TO assumed under the Drilling
Contract

▪ The Fifth Circuit
− reversed in favor of BP, and held that the policy language governs
− later withdrew that opinion, and certified two issues to the Texas Supreme Court
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TO’s argument

▪ BP’s coverage under TO’s insurance policies is limited to the
indemnities Transocean assumed in the Drilling Contract.
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BP’s argument

▪ The drilling contract defines WHO is insured, not WHAT they are
insured for. Once you are insured, you are insured for all purposes.
▪ It is undisputed that BP is an “Insured,” and so the only relevant
document to determine scope of coverage is the policy.
▪ TO’s and BP’s obligations to one another in the Drilling Contract are
irrelevant.
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What are the limits to BP’s argument?

▪ Need the covered events have anything to do with the DWH or TO at
all?
▪ The IADC filed an amicus brief, arguing that, if the scope of coverage
is not limited to the indemnity in the Drilling Contract, BP would be
insured on Transocean’s policies for unrelated injuries:
− for the liabilities of BP in connection with operations performed for BP by drilling
contractor competitors of Transocean anywhere in the world
− sustained by BP’s lawyers at BP’s offices
− for damage caused when Tony Hayward’s yacht collides with another vessel
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What are the limits to BP’s argument?

▪ BP’s briefing did not directly respond to the argument that the coverage
would be unlimited.
▪ It does say: “the Insurers cannot now insert any such limitation into the
Policies by rewriting their provisions or suggesting, as a purported
matter of ‘common sense’ or ‘fairness,’ that BP’s insurance
coverage rights should be narrowed to be co-extensive with its
indemnity rights under the Drilling Contract.”

117

The Court’s Ruling

▪ BP’s status as an additional insured is inextricably intertwined with
limitations on the extent of coverage to be afforded under the
Transocean policies.
▪ The only reasonable construction of the drilling contract’s additionalinsured provision is that BP’s status as an additional insured is limited
to the liabilities Transocean assumed in the drilling contract.
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