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WHY A WAIVER?
 Protection in a world of unknown
 More commonplace
 Boards, Management love the idea
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Immunity Legislation
 Workers Compensation
– Alaska, California, Colorado, Illinois, Minnesota,

Missouri, North
Carolina, Ohio, Pennsylvania, Vermont,
and Wyoming

 Tort Claims
– Arizona, North Carolina, Louisiana (Act No.

305 and Act 336), Oklahoma, Utah, and Wyoming

 Federal Legislation- SAFE to Work Act
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COVID Waivers
 Employees
– Return to Work Protocol
– Travel Policy
– Illness to self and family
– Nuisance Claims
– Future claims?
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 Assumption of Risk. I understand that the Company has taken reasonable steps

to provide a safe working environment for all employees (and students), including
specific protocols to insure proper social distancing, requirements of facemasks,
enhanced disinfecting and cleaning, reduction of class sizes, daily temperature
checks of students and employees, visitors admitted by appointment only, hand
sanitizing stations, and single entrances/exits for buildings. Even with the best
safety precautions, all individuals assume some risk when interacting with others
in society and in returning onsite. Given the nature of the situation, the Company
cannot and does not warrant that the measures it has taken will protect individuals
from the 2019 novel coronavirus disease (COVID-19), and has based its actions
reasonably on the guidance available. Notwithstanding the risks associated with
COVID-19, which I readily acknowledge, I hereby willingly agree to return to work
on premises at the Company. I further acknowledge that the Company cannot
prevent me from being exposed to, contracting, or spreading COVID-19 while
onsite to engage in the Activity. I also understand the highly contagious nature of
COVID-19 and the risk that I may be exposed to or contract COVID-19 by
engaging in the Activity, which may result in serious illness, personal injury,
disability, or death. I acknowledge that these risks may result from or be
compounded by the actions, omissions, or negligence of the Company and its
subsidiaries, affiliates, or employees. I understand and voluntarily accept and
assume all risks of injury, disability, or death, arising from my engaging in the
Activity, whether caused by the negligence of the Company or otherwise.
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 Waiver and Release of Liability. I hereby expressly waive and release any

and all claims, whether known or unknown, against the Company, and its
respective present and former, direct and indirect, parents, subsidiaries,
affiliates, employees, officers, directors, shareholders, members, agents,
representatives, permitted successors and permitted assigns (collectively,
“Releasees”), on account of injury, illness, disability, death, or property damage,
arising out of or attributable to exposure, infection and/or spread of COVID-19 in
connection with my participation in the Activity, whether arising out of the
negligence of Releasees or otherwise; except that this waiver and release of
liability does not extend to claims for gross negligence, intentional or reckless
misconduct, or any other liabilities that applicable law does not permit to be
released by agreement. I covenant not to make or bring any claim released by
this paragraph against Releasees, and forever release and discharge Releasees
from liability under such claims. Nothing within this Agreement prohibits me
from notifying the Company to file or filing a claim under the Company’s
applicable worker’s compensation policy(ies).

 Indemnification. I further agree to indemnify and hold harmless each Releasee

against any and all Liabilities that are incurred by such Releasee arising out of
or relating from any third-party claim alleging exposure, infection and/or spread
of COVID-19 related to my participation in the Activity.
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 I confirm that I am not experiencing symptoms of COVID-19

(such as cough, shortness of breath, or fever), do not have
a confirmed or suspected case of COVID-19, and have not
knowingly come in contact in the last two (2) weeks with a
person who has experienced the onset of symptoms in
respect of COVID-19 or who has received a positive
COVID-19 test. I will comply with all federal, state, and local
laws, orders, directives, and guidelines related to the Activity
and COVID-19 while participating in the Activity, including,
without limitation, requirements related to hand sanitation,
social distancing, and use of face coverings and safety
equipment. If at any time I begin experiencing symptoms of
COVID-19, I will immediately notify the Company and
discontinue further participation in the Activity.
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COVID Waivers
 Release for COVID Testing –
– Blood testing
– Release to provide information to employers, third

parties

– Release to contact employee personally via

email, cell phone

– Release to provide health departments with

results
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Third-Party Waivers
 Assumption of Risk
 Indemnity
 Limitation of Liability
 Release/Waiver (California – 1542)
– Vendors
– Customers
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Unfortunately, we’re not waiving
COVID out of Texas courthouses
anytime soon!
Rhonda Reed Weiner
rweiner@foley.com

The Impact of COVID on the Law
 COVID is impacting nearly every aspect of the law
 Procedural impacts
– E.g., limitations on access to courts; insufficient resources

 Substantive impacts
– E.g., particular types of impacted claims and disputes
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Courthouse Access in General
 Most courthouses functionally closed through May

2020

– Overall decrease in case filings through May 2020 (particularly in

County Courts)
– Some courts only permitted essential civil cases to be filed
– Corporate litigation less affected in pursuing litigation than individuals
– Surge in filings after courthouses reopened in May

 Currently, various stages of access and functionality
– Telephone hearings
– Zoom hearings
– Zoom bench trials
– Limited jury trials
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Texas
 3/13/20, Gov. Abbott issued a disaster proclamation certifying that

COVID-19 “poses an imminent threat of disaster for all counties in the
State of Texas.”
–

Renewed each subsequent month

 8/6/20 – 10/1/20: Texas Supreme Court issued the 22nd Emergency

Order Regarding the COVID-19 State of Disaster
–

Allowed courts authority to modify or suspend all deadlines and procedures

–

Allowed courts to permit or require remote participation

–

Authorizes court to consider out-of-court statements and remotely given testimony as evidence

–

Allowed courts to take any other reasonable action to avoid exposing court proceedings to COVID

–

Prohibited in-person proceedings conducted contrary to the Guidance for All Court Proceedings
During COVID-19 Pandemic

–

Largely prohibited jury proceedings, including selection of a jury, prior to 10/1/20

 10/1/20 – 12/1/20: Texas Supreme Court issued the 26th Emergency

Order Regarding the COVID-19 State of Disaster
o

Generally same as 22nd Emergency Order, except:
•

Only prohibits jury trial and jury selection through 12/1/20
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Harris County
 5/11/20, COVID-19 Operating Plan for all Harris County

courts

– Designed to protect the health and safety of all persons entering court

buildings

 6/12/20, Harris County Courthouse complex reopened on

Fridays

 7/6/20, Harris County District Clerk’s office began Grand

Jury calls at the NRG Arena

 6/20 – 9/20; total of 20 jury trials in Harris County
 9/14/20, Jury service resumed for Harris County District,

County and Justice Courts (jury service for Houston
Municipal Courts suspended through 11/30/20)
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Procedural Issues Arising As a Result of
the COVID Pandemic
 Limited access to the courts
 Remote depositions and court proceedings
 Many rural courts still largely shut down
 Significant backlog: hearings, trials delayed for years
 Criminal takes precedence over civil
 How to ensure safety going forward?
 How to ensure effective advocacy going forward?
– Exhibits
– Witnesses
– Jury/Voir Dire
– Notarization, signatures
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Substantive Legal Needs Arising from the
COVID Pandemic








Main drivers:
–

Employment

–

Housing

–

Bankruptcy

–

Insurance coverage

–

Contract “excuses”

Other drivers:
–

Assistance with government forms and benefits

–

Domestic violence / elder abuse

–

Nursing home protection

–

Voting rights

–

Education

Rapidly changing laws and relief programs:
–

Compliance with new statutory and regulatory rules

–

Uncertainty about Good Samaritan laws

–

Ambiguities in executive orders

General confusion from healthcare providers and other business about liability issues
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Things That Keep Commercial Litigators
Awake At Night
 Advocacy
– Face-to-face connection and communication

 Credibility
– Judges need to see witness

 Exhibits
 Jury trials
– Decrease in number of willing jurors
– Change in jury pool

 Arbitration
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Main Source Documents
 Texas Supreme Court Emergency Orders
 Harris County District Court operating plans and announcements
 The Impact of the Pandemic Shutdown on New Case Filings in State Courts,

Gloria Huang, June 25, 2020, LexMachina Blog

 8 of the nation’s leading lawyers discuss impacts of COVID-19 on their practice

areas, Randy Maniloff, June 2, 2020,
https://www.abajournal.com/web/article/leading-lawyers-discuss-the-impact-ofthe-pandemic-on-practice-areas

 ABA Task Force on Legal Needs Arising out of the 2020 Pandemic, Summary

Report: Survey Regarding Legal Needs Arising from the COVID-19 Pandemic,
https://www.americanbar.org/advocacy/the-aba-task-force-on-legal-needsarising-out-of-the-2020-pandem/

 Who Will Show Up for Jury Duty?, Jill Huntley Taylor, Ph.D., Dynamic Disputes,

Inc., https://www.linkedin.com/pulse/post-COVID-who-show-up-jury-duty-jillhuntley-taylor-ph-d-/?articleId=6664888676901797888
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The Latest Updates in the Area of
Bankruptcy Proceedings
Sharon M. Beausoleil
sbeausoleil@foley.com

United States Bankruptcy Court for the
Southern District of Houston

https://www.txs.uscourts.gov/page/bankruptcy-court
Bankruptcy Hearings – Emergency Protocol in Place
 Hearings: Both Evidentiary and Non-Evidentiary Hearings
Are Going Forward
 Electronic Appearances: Must be done via Judge’s Home
Page
 Format:
– Video: Go-to-Meeting Website
– Telephone: Judge’s Conference Line
– Witnesses: Direct and Cross-Examination – via Video
– Claims Agent: Usually in large cases. Access to case information

and pleadings.
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Streamline the Hearing Process
1. Stipulation of Agreed Facts
2. Joint Exhibits and Joint Exhibit Lists
•

Authenticity

•

Admissibility

3. PowerPoint Presentations for Opening / Closing /

Oral Argument

4. Demonstrative Exhibits
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Though a Court of Equity . . .
1. Know Your Deadlines
2. Identify the Correct Debtor (who is the

counterparty)

3. Confirm Whether Debtor Has Financing or Access

to its Cash

4. Figure out the Debtor’s path forward

(i.e., plan of reorganization, asset sale, plan of
liquidation, or some combination)
Silence = Loss of Rights
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Hot Topics in Energy Bankruptcies
Covenants Running with the Land v. Personal Covenants
Which Court Decided? What State Law Controls?
Opinions on Midstream Contracts
 Badlands: Colorado Bankruptcy Court involving Utah law.
 Alta Mesa: Texas Bankruptcy Court involving Oklahoma law.
 Sabine: New York Bankruptcy Court, District Court and

Second Circuit involving Texas law.

 Extraction: Delaware Bankruptcy Court involving Colorado

law.

 Next opinion . . . Texas Bankruptcy Court involving Texas

law.
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Additional Hot Topics for Contracts
 Integration Clause
– Does a reference to all contracts as being integrated

mean such must be assumed or rejected together?

 Different Parties?
 Different Dates?

– Does a covenant running with the land in one contract

apply to all integrated contracts?

 FERC Jurisdiction v. Bankruptcy Jurisdiction
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Bankruptcy - General Differences
Chapter 11

Chapter 7

 Automatic Stay

 Automatic Stay

 Management – In

 Management – Out

 Debtor-in-Possession

 Chapter 7 Trustee

 Committees – Maybe

 Committees – No

 Financing – Yes

 Financing – Rarely

 Plan – Yes

 Plan – No

 Filing Claims

 Filing Claims (Sometimes)

 Contracts / Leases

 Contracts and Leases

[Reorganization or Controlled Sale]

[Liquidation]

- Assumption – Cure

- Deemed Rejected

- Rejection - Damages

- Rejection Damages
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Claims & Interests
Secured
Critical
Vendor

Administrative
Expenses
General
Unsecured

503(b)(9)
Claims

Cure
Claims

Subordinated
Equity
Interests

Absolute Priority Rule
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Rachel Powitzky Steely is a leading female trial lawyer in Texas.
Rachel has been recognized as one of the top 50 female lawyers
in Texas, selected as a Houston elite 100 lawyer, and was
named a top 20 female trial lawyer by Texas Lawyer Magazine,
the only trade secret/employment attorney to receive the honor.
Rachel’s trial experience includes employment, commercial,
corporate and insurance matters. She has won multi-million
dollar verdicts and defended companies against claims
exceeding 100 million dollars.

Commercial litigation attorney Rhonda Weiner represents both
plaintiffs and defendants in high-dollar, complicated disputes,
typically in the energy, banking and commercial industries. With
a unique passion for and ability to handle complex subject matter
and law, Rhonda excels in problematic cases that have no clear
path on the front end. She has a knack for unscrambling and
distilling even the most complicated and dense disputes in order
to craft a straight-forward, comprehensible and compelling story
for the judge, jury or arbitrator, as the case may be.

Rachel is regularly recognized by Best Lawyers and Chambers
and has been a Texas Super Lawyer for almost twenty years.
She was named as Houston Business Journal's Outstanding
Business Leader in Professional Services and selected for
Who's Who in Energy. She is a former student investigator for
the Wage and Hour Division of the U.S. Department of Labor
and is Board Certified, Labor & Employment Law, by the Texas
Board of Legal Specialization.

Coming from a scientific and technical background (biology and
genetics research), Rhonda is unintimidated by difficult subject
matter. In fact, that’s her bread and butter. She is highly
experienced in oil and gas and contract interpretation disputes,
as well as business torts, class actions, property interest,
maritime, tortious interference, products liability, fraud and
fiduciary disputes, among others. Rhonda also has significant
experience representing clients in cross-border litigation disputes
involving jurisdictional challenges, complex choice of law issues
and parallel international proceedings.
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Sharon Beausoleil is a senior counsel in Foley & Lardner LLP's
Bankruptcy & Business Reorganizations Practice in Houston.
She focuses her practice on complex bankruptcy matters and
related bankruptcy litigation for clients in a wide range of
industries, including aviation, chemical, energy, maritime and
refining sectors. Her clients include secured and unsecured
creditors, major contract parties, and parties interested in
acquiring assets from distressed companies.
Prior to joining the firm, Sharon served as senior legal counsel in
the global supply chain group for an international exploration and
production company, where she handled procurement,
transportation, and shipping matters for operations in the North
Sea, West Africa, the Middle East and the United States.
Sharon also has prior law firm experience, where she was lead
counsel for a major integrated energy company. She
represented that company and its affiliates in various bankruptcy
matters throughout the United States.
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Thank You.
Rachel Powitzky Steely
Rhonda Weiner
Sharon Beausoleil
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