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Strategies for Furloughs and Layoffs in  
Light of Recent Federal Legislation



Families First Coronavirus Response Act

 Allows an employee to take FMLA for up to 12 weeks due to the closure of a child under 
18’s school or childcare and the employee cannot telework. If an employee takes leave 
because of the school or childcare closure, then the employee must be paid 2/3 of salary, 
with a cap of $200 a day ($10,000 in the aggregate). The employer can provide that the 
first 10 days (i.e., 2 weeks) are unpaid, but the remaining 10 weeks must be paid.

 Paid Sick Leave – The law also provides that employees get up to 80 hours if paid 
sick leave for full time employees for one of these 6 reasons:

– Paid sick leave is paid at the employee’s regular rate, but capped at $511 per day ($5,110 
in the aggregate) if for #1-3, and $200 per day ($2,000 in the aggregate) if leave is for #4 
or #5.

– This paid sick leave is on top of whatever PTO the employer already gives. The law also 
prevents the employer from changing its current leave policies and from retaliating against 
employees who exercise rights under the law.

– 500 Employees on the day employee requests leave 

 Employers may take a tax credit applied to the employer portion of the Social Security 
payroll tax.



Unemployment Increase

 Expanded federal unemployment benefits (CARES Act)

– Additional $600 per week = $1100 in Texas

 Could create perverse incentives

– Low-wage employees may make more in unemployment than working

– Doesn’t mean employees can refuse work

 Employer supplemental payments – could jeopardize unemployment

 Texas Work Share Program



Layoffs, Terminations and Furloughs

 WARN Act – notice for mass lay off of 50 or more and 33% of workforce at a 
single site of employment 

- Exemptions and defenses falling away 

- Must look forward and back 30 days and 90 days

 ERISA – Changes to severance programs

 Americans with Disabilities Act controls health related Qs

 Discrimination, retaliation

 OWBPA and Age Discrimination 



Necessary Recordkeeping for Furloughs and Layoffs

 Criteria for selection of individual chosen for layoff

– What group was considered for layoff?

– What is your reason for choosing this person?

– What documentation supports this reason?



Legal Considerations for Changes in Pay 

 Fair Labor Standards Act – Wage and Hour

– move to hourly pay, loss of exemptions

– effect of blanket reduction in pay or reduction of days in office

 National Labor Relations Act - questions about pay

– Questions involving 2 or more employees can trigger unfair employment practices for 
non-union employers



Back to Work Best Practices Guide – rsteely@foley.com



Ethical Considerations

 Rule 1.02 (c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is 
criminal or fraudulent. A lawyer may discuss the legal consequences of any proposed course of conduct with a 
client and may counsel and represent a client in connection with the making of a good faith effort to determine the 
validity, scope, meaning or application of the law. 

 (d) When a lawyer has confidential information clearly establishing that a client is likely to commit a criminal or 
fraudulent act that is likely to result in substantial injury to the financial interests or property of another, the 
lawyer shall promptly make reasonable efforts under the circumstances to dissuade the client from committing the 
crime or fraud. 

 (e) When a lawyer has confidential information clearly establishing that the lawyer's client has committed a 
criminal or fraudulent act in the commission of which the lawyer's services have been used, the lawyer shall 
make reasonable efforts under the circumstances to persuade the client to take corrective action.

 (f) When a lawyer knows that a client expects representation not permitted by the rules of professional conduct or 
other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer's conduct.

 Comment 8. When a client's course of action has already begun and is continuing, the lawyer's responsibility is 
especially delicate. The lawyer may not reveal the client's wrongdoing, except as permitted or required by Rule 1.05. 
However, the lawyer also must avoid furthering the client's unlawful purpose, for example, by suggesting how it 
might be concealed. A lawyer may not continue assisting a client in conduct that the lawyer originally 
supposes is legally proper but then discovers is criminal or fraudulent. Withdrawal from the representation, 
therefore, may be required. See Rule 1.15(a)(1).



Obligations to Report Criminal or Fraudulent Conduct

 Rule 1.05(c) A lawyer may reveal confidential information:(7) When the lawyer has reason to 
believe it is necessary to do so in order to prevent the client from committing a criminal or 
fraudulent act. (8) To the extent revelation reasonably appears necessary to rectify the 
consequences of a client's criminal or fraudulent act in the commission of which the lawyer's 
services had been used.

 Comment 12. Second, the lawyer may have been innocently involved in past conduct by the 
client that was criminal or fraudulent. In such a situation the lawyer has not violated Rule 
1.02(c), because to “counsel or assist” criminal or fraudulent conduct requires knowing that the 
conduct is of that character. Since the lawyer's services were made an instrument of the client's 
crime or fraud, the lawyer has a legitimate interest both in rectifying the consequences of such 
conduct and in avoiding charges that the lawyer's participation was culpable. 

 Comment 21. If the lawyer's services will be used by the client in materially furthering a course of 
criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After 
withdrawal, a lawyer's conduct continues to be governed by Rule 1.05. The lawyer's duties of 
mandatory disclosure under paragraph (e) are not affected by termination of the relationship. 



Responsibility to Ask Client to Reconsider

 Rule 1.12(b):  A lawyer representing an organization must take reasonable remedial 
actions whenever the lawyer learns or knows that: (1) an officer, employee, or other 
person associated with the organization has committed or intends to commit a violation of 
a legal obligation to the organization or a violation of law which reasonably might be 
imputed to the organization; (2) the violation is likely to result in substantial injury to the 
organization; and (3) the violation is related to a matter within the scope of the lawyer's 
representation of the organization. 



Potential Financing Options and 
Considerations



Overview

CARES Act Loan Programs and Ethics Issues Raised by Loan Application 
Developments

1.  PPP Loans

2.  Main Street Loan Programs

- New Loan Priority Loan Facility

- Facility

- Expanded Loan Facility

3.  Primary Market Corporate Credit Facility (PMCCF) 

4.  Secondary Market Corporate Credit Facility (SMCCF)



Paycheck Protection Program

PPP Loans

Term 2 year term 

Interest Rate 1.0% 

Deferral P&I deferred for 6 months

Loan 

Forgiveness

Loan is forgivable for costs incurred and payments made during the 8-week period after the 

lender makes the first disbursement of the PPP loan to the borrower (subject to proper 

documentation) on:

(a) payroll costs 

(b) mortgage interest on mortgages that had been in place prior to February 15, 2020

(c) rent with respect to leasing agreements that had been in place before February 15, 

2020, and

(d) payment of service for the distribution of electricity, gas, water, transportation, telephone, 

or internet access for such services that began before February 15, 2020

At least 75% of the forgiven amount must be used for payroll costs.

The amount of the PPP loan forgiveness may be reduced if the borrower reduces the number 

of employees or salaries and wages (for employees with annual salaries of $100,000 or less 

by more than 25%)



Paycheck Protection Program

PPP Loans

Eligible Borrowers “Eligible Borrowers” for PPP Loans (after applying affiliation rules):

(i) be a small business concern under the SBA’s employee-based or revenue-based size 

standards, or

(ii) meet both tests of the SBA’s “alternative size standard” as of March 27, 2020, which 

are: (1) maximum tangible net worth of the business is not more than $15 million; and (2) 

the average net income after Federal income taxes (excluding any carry-over losses) of 

the business for the two full fiscal years before the date of the application is not more than 

$5 million, or

(iii) be a business concern, nonprofit organization, veterans’ organization, or Tribal 

business concern that (a) employs no more than 500 employees whose principal place of 

residence is in the United States, or (b) does not exceed the number of employees in the 

size standard applicable to the borrower’s industry (which for some oil and gas industry 

classifications can be up to 1250 employees). 



Paycheck Protection Program

PPP Loans

Eligible Borrowers 

(cont’d)

NCAIS O&G Industry Codes with Higher Employee Limits

Drilling Oil and Gas Wells – 1,000 employees

Fossil Fuel Electric Power Generation – 750 employees

Natural Gas Distribution – 1,000 employees

Natural Gas Extraction – 1,250 employees

Pipeline Transportation of Crude Oil – 1,500 employees

Pipeline Transportation of Refined Petroleum Products – 1,500 employees



Paycheck Protection Program

PPP Loans

“Affiliation” 

Rules

For purposes of the determining the number of employees of a PPP applicant, the applicant 

is considered together with its “affiliates”. 

Entities are affiliates of each other when one controls or has the power to control the 

other, or a third party or parties controls or has the power to control both. It does not matter 

whether control is exercised, so long as the power to control exists.

(a) Affiliation Based on ownership

(b) Affiliation arising under stock options, convertible securities, and agreements to merge

(c)   Affiliation based on management

(d)   Affiliation based on identity of interest



Paycheck Protection Program

PPP Loans

Eligible Lenders Loans are funded through qualified SBA Lenders

Borrower 

Certifications

Borrower must certify as to eligibility and need, among other items.

In addition, applicant must certify as to itself and any affiliates regarding bankruptcy status, 

prior SBA loans and any resulting delinquencies and criminal convictions.

Maximum Loan The maximum amount of a PPP loan available to each borrower is equal to the lesser of: 

(a) $10 million, or (b) 2.5 x its average total monthly payroll costs (as defined below). 

Borrowers may base aggregate payroll costs and employee counts on either calendar year 

2019 or the 12-month period preceding the application. ‘



Paycheck Protection Program

Definition of Payroll 

Costs

For purposes of the PPP, “payroll costs” include:

(a) For a borrower other than an independent contractor, the sum of payments of any 

compensation with respect to employees (excluding employees whose principal 

place of residence is outside of the U.S.), that is:

-Salary, wage, commission, or other similar compensation

-Cash tips or equivalent

-Payment for vacation, parental, family, medical, or sick leave (other than 

qualified sick leave wages or qualified family leave wages under the FFCRA)

-Allowance for dismissal or separation

- Payment of group health care benefits and insurance premiums (generally, 

medical, dental, vision and health flexible spending account benefits)

-Payment of retirement benefits

-Payment of State or Local tax assessed on employee compensation

(b)  For an independent contractor, the sum of payments of any compensation or 

income of a sole proprietor or independent contractor that is a wage, commission, 

income, net earnings from self-employment or similar compensation (not in excess of 

more than $100,000 in 1 year, prorated)



Paycheck Protection Program

Issues with the PPP Loans To Date

 Application process

– Volume of applications

– Guidance from SBA has been a moving target

– Self-certification by borrowers



Paycheck Protection Program

Recent changes to PPP Loans Regarding Necessity of Funds

 Businesses applying for PPP loans had to certify in good faith that “the uncertainty of 
current economic conditions makes necessary the loan request to support the 
ongoing operations.”

 On April 23, the SBA clarified that PPP applicants must make this certification in good 
faith, taking into account their current business activity and their ability to access 
other sources of liquidity sufficient to support their ongoing operations in a 
manner that is not significantly detrimental to the business.

 Businesses with substantial market value and access to capital markets will likely not be 
able to make the required certification in good faith. 



Paycheck Protection Program

 An applicant must now be able to demonstrate to the SBA its basis for the certification 
that the loan was “necessary”.

 Any borrower that applied for a PPP loan prior April 23, 2020 and repays the loan in full 
by May 7, 2020, will be deemed by the SBA to have made the required certification in 
good faith.

 On August 28th, the government announced that all PPP loans in excess of $2 million will 
be audited.



Main Street Loan Programs

Main Street Loan Programs in a Nutshell

 Federal Reserve will take $75 billion of CARES Act funds and leverage it to fund up to 
$600 million in credit facilities

 Federal Reserve will purchase participation interests of qualifying loans from lenders

 Loan is not subject to forgiveness

 Original term sheets issued April 9, 2020 with new term sheets and FAQs issued April 30, 
2020

 Expect potential modifications to criteria in guidance and orders



Main Street Loan Programs

Main Street Loan Programs

 New Loan Facility Program

 Priority Loan Facility Program (note this is a new addition since April 9th)

 Expanded Loan Facility Program



Main Street Loan Programs

Common Terms for All Three Main Street Loan Facility Programs 

(MSNLF, MSPLF and MSELF)

Term 4 year maturity

Interest Rate LIBOR (1 or 3 months) + 3%

Deferral P&I deferred for 1 year

Deadline for Loan 

Issuance

September 30, 2020, unless extended

Eligible Lenders U.S. federally insured depository institution (including banks, savings 

associations or credit unions)

U.S. branch or agency of a foreign bank

U.S. bank holding company

U.S savings and loan holding company

U.S. intermediate holding company of a foreign banking organization

U.S. subsidiary of any of the foregoing

*Fed may expand eligible lenders to include certain nonbank lenders.



Main Street Loan Programs

Common Terms for All Three Main Street Loan Facility Programs (MSNLF, 

MSPLF and MSELF)

Borrower

Eligibility 

Criteria

Eligible borrowers must be a “Business” with no more than 49% participation by 

foreign business entities and meet the following:

(a) Must be established before March 13, 2020

(b) Must not be an “Ineligible Business” (i.e. finance and insurance companies, 

businesses located in foreign country, speculative businesses “such as oil 

wildcatting”

(c) After giving effect to SBA affiliation rules, either (i) has 15,000 employees or 

fewer or (ii) has 2019 annual revenues of $5 billion of less

(d) Be organized in the U.S. with significant operations in and a majority of its 

employees based in the U.S.

(e) Is only participating in one of the MSNLF, MSPLF, MSELF or Primary Corporate 

Credit Facility

(f) Has not received specific support under Sections 4003(b)(1)-(3) of the CARES 

Act

(g) President, VP, executive department head, Member of Congress or close 

relative cannot own > than 20% of outstanding voting stock of Borrower



Main Street Loan Programs

Common Terms for All Three Main Street Loan Facility Programs (MSNLF, 

MSPLF and MSELF)

Payments of 

Dividends / 

Buybacks

Until one year after the date of the loan, the borrower and its affiliates may not pay 

dividends on its common stock or engage in public company stock buybacks unless 

contractually obligated to as of March 27, 2020

Retention of

Employees

Borrower must make “commercially reasonable efforts” to maintain payroll and to retain 

its employees during the time the loan is outstanding

“Commercially reasonable efforts” means borrower undertakes good-faith efforts to 

maintain payroll and retain employees, in light of its capacities, the economic 

environment, its available resources and the business need for labor

Sound Financial

Condition

A Borrower cannot be insolvent, and must be in a sound financial condition prior to the 

onset of the COVID-19 pandemic. In order to qualify for MSLP loan, the Borrower must 

have had an internal risk rating (based on the Eligible Lender’s risk rating system) that 

was equivalent to a “pass” in the Federal Financial Institutions Examination Council’s 

(FFIEC) supervisory rating system as of that date.



Main Street Loan Programs

Common Terms for All Three Main Street Loan Facility Programs (MSNLF, 

MSPLF and MSELF)

Executive 

Compensation

During the term of the loan and for 1 year thereafter, the Borrower has the 

following compensation restrictions:

(a) No officer or employee whose total compensation exceeded $425,000 in 2019 

can (i) receive total compensation which exceeds the total compensation 

received by such person in 2019 or (ii) receive severance pay that exceeds 

twice such person’s 2019 total compensation

(b) No officer or employee will receive severance pay or other benefits upon 

termination of employment that exceeds twice the maximum total 

compensation received by such person in 2019

(c) No officer or employee whose total compensation exceeded $3 million in 2019 

can receive total compensation that exceeds $3 million + 50% of the amount 

above $3 million that such person received in 2019 (applicable for any 12 

consecutive month period)

Total compensation = salary, bonuses, stock awards and other financial benefits



Main Street Loan Programs

Common Terms for All Three Main Street Loan Facility Programs (MSNLF, 

MSPLF and MSELF)

Required 

Borrower 

Certifications

Each borrower must certify that:

(a) After giving effect to the loan, it has the ability to meet its financial obligations and 

does not reasonably expect to file for bankruptcy for at least 90 days

(b) It will not seek to cancel or reduce any of its committed lines of credit with any lender 

(c) It meets all eligibility  requirements and other restrictions

Required 

Lender

Certifications

Each lender must certify that:

(a) It will not request the borrower repay debt extended by lender to borrower, or pay 

interest on such outstanding obligations, until the loan or upsized tranche is paid in 

full, unless the debt or interest payment is mandatory and due or in the case of 

default and acceleration

(b) It will not cancel or reduce existing committed LOCs that are outstanding to 

borrower, except in an event of default

(c) The methodology used for calculating EBIDTA is same as previously used or used 

for similarly situated borrowers

(d) Lender meets all eligibility requirements



Main Street Loan Programs

New Loan Program 

(MSNLFP)

Priority Loan Program 

(MSPLFP)

Expanded Loan Program 

(MSELFP)

Loan

Eligibility

New loan originated after 

April 24, 2020

New loan originated after April 

24, 2020

Expansion of an existing term 

loan originated before April 24, 

2020.  Loan must have 18 

months remaining eligibility

Fed 

Participation

Fed will purchase 95% 

participation

Fed will purchase 85%

participation

Fed will purchase 95% 

participation

Collateral 

Requirements

Secured or unsecured Secured or unsecured Secured or unsecured; any

collateral securing the original 

existing loan will secure the 

expanded loan on a pro rata 

basis

Loan 

Amortization

Straight line amortization 

over years 2, 3 and 4.

Payment of :

15% principal in years 2 and 3 

70% balloon in year 4

Payment of :

15% principal in years 2 and 3 

70% balloon in year 4

Loan Size 

Minimum

$500,000 $500,000 $10 million



Main Street Loan Programs

New Loan Program

(MSNLP)

Priority Loan Program 

(MSPLP)

Expanded Loan Program 

(MSELP)

Loan Size 

Maximum

Lesser of (i) $25 million or 

(ii) an amount when added

to Borrower’s existing 

outstanding and undrawn 

available debt does not 

exceed 4X 2019 adjusted 

EBIDTA

EBIDTA adjustments are to 

use same methodology 

previously used or used 

with similarly situated 

borrowers

Lesser of (i) $25 million or (ii) 

an amount when added to 

Borrower’s existing 

outstanding and undrawn 

available debt does not 

exceed 6X 2019 adjusted 

EBIDTA

EBIDTA adjustments are to 

use same methodology 

previously used or used with 

similarly situated borrowers

Lesser of (i) $200 million, (ii) 

35% of Borrower’s existing 

outstanding and undrawn 

available debt that is pari passu

in priority with the MSELP loan 

and equivalent in secured 

status or (iii) an amount when 

added to Borrower’s existing 

outstanding undrawn available 

debt does not exceed 6X 2019 

adjusted EBIDTA

EBIDTA adjustments are to use 

same methodology used when 

originating or amending existing 

loan on or before April 24, 2020



Main Street Loan Programs

New Loan Program

(MSNLP)

Priority Loan Program 

(MSPLP)

Expanded Loan Program 

(MSELP)

Origination

Fees Paid by 

Borrower

100 basis points of the 

principal amount at time of 

origination

100 basis points of the 

principal amount at time of 

origination

Up to 75 basis points of the 

principal amount of the 

expanded tranche at the time of 

upsizing the loan

Transaction 

Fee (Likely 

Paid by 

Borrower)

100 basis points of the

principal amount at time of 

origination to Fed

100 basis points of the

principal amount at time of 

origination to Fed

75 basis points of the principal 

amount of the expanded

tranche at the time of upsizing 

the loan

Mandatory 

Priority of 

Debt

At the time the loan is 

made and during the term, 

the loan shall not be 

contractually subordinated 

in terms of priority to any 

other loan or debt 

instruments

At the time the loan is made 

and during the term, the loan 

shall be senior to or pari

passu with (in terms of 

priority and security) the 

borrower’s other loans or 

debt instruments (other than 

mortgage debt)

At the time the loan is made 

and during the term, the loan 

shall be senior to or pari passu

with (in terms of priority and 

security) the borrower’s other 

loans or debt instruments (other 

than mortgage debt)



Main Street Loan Programs

New Loan Program

(MSNLP)

Priority Loan Program 

(MSPLP)

Expanded Loan Program 

(MSELP)

Ability to Pay

Other Debt*

*Note that a 

borrowing 

base 

reduction 

does not 

constitute 

reducing 

existing 

committed 

lines of credit.

Until the loan is repaid, the 

borrower contractually 

must agree not to:

(a) Make any 

nonmandatory

principal or interest 

payments on any debt, 

or

(b) Cancel or reduce any 

of its existing 

committed lines of 

credit

Concurrent with the priority 

loan being made, the 

borrower may refinance 

existing debt that it owes to 

another lender (i.e. not the 

MSPLP lender)

Until the loan is repaid, the 

borrower contractually must 

agree not to:

(a) Make any nonmandatory

principal or interest 

payments on any debt, 

or

(b) Cancel or reduce any of 

its existing committed 

lines of credit

Until the loan is repaid, the 

borrower contractually must 

agree not to:

(a) Make any nonmandatory

principal or interest 

payments on any debt, or

(b) Cancel or reduce any of its 

existing committed lines of 

credit



Main Street Loan Programs

Main Street Loan Programs Beneficial Provisions for Energy Industry

 Under the changes made last week to the Main Street Loan Programs, the programs 
have expanded in ways that will permit energy companies that were previously excluded 
to participate.

– Larger companies can now participate than originally planned

– More heavily indebted companies now also qualify

– Reductions in borrowing bases are not included in the prohibition on reducing lines of 
credit (i.e., RBL reductions will not keep RBL borrowers from qualifying for Main Street 
loan programs)



Main Street Loan Programs

Main Street Loan Programs Beneficial Provisions for Energy Industry

 Companies can now use the money to pay off prior loans under the MSPLP

 Higher loan amounts

 “Industry-specific expertise and underwriting standards to best measure a borrower’s 
income”

 For asset based lenders, the Federal Reserve has indicated they are evaluating metrics 
other than EBITDA for purposes of eligibility qualification



Primary Market & Secondary Market Corporate Credit Facilities

Corporate Credit Facility Loan Programs in a Nutshell

The PMCCF and SCMFF were established to provide credit support to large employers in the 
form of bond and syndicated loan issuances

Primary Market Corporate Credit Facility: 

This facility provides companies access to credit by (i) purchasing qualifying bonds as 
the sole investor in a bond issuance, or (ii) purchasing portions of syndicated loans or 
bonds at issuance. 

Secondary Market Corporate Credit Facility: This facility provides companies access to 
credit by (i) purchasing qualifying bonds as the sole investor in a bond issuance, or (ii) 
purchasing portions of syndicated loans or bonds at issuance. 



Ethical Considerations – CARES Act Loan Programs

 Loans were extended under the SBA PPP based solely on the Borrower’s certifications 
as to eligibility.

 Main Street lenders will also be allowed to rely solely on Borrower’s certifications.

 Under the False Claims Act, a certification from an applicant for the PPP loans that the 
applicant knows to be false or misleading (or that the applicant recklessly fails to 
substantiate) can trigger criminal liability. 

 Fraud allegations can also arise from unauthorized use of PPP loans. The SBA’s interim 
final rule indicates that if borrowers “knowingly use the funds for unauthorized purposes,” 
they “will be subject to additional liability such as charges for fraud.”



Ethical Considerations – CARES Act Loan Programs

 What if Company A’s CFO consults with in-house counsel in the preparation and 
submission of an SBA or Main Street Loan application which contains inaccurate 
information and….

 The lawyer was unaware of the inaccuracy at the time it was made but learns of it 
after application submitted?

 The lawyer is aware of the inaccuracy at the time the application was submitted?

 There is no inaccuracy at the time the application was submitted but the 
representation becomes erroneous based on guidance issued after submission?



Ethical Considerations – CARES Act Loan Programs
Duty to Client Involving Criminal or Fraudulent Action by Client

 Rule 1.02

– (c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is criminal or fraudulent. 
A lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel and 
represent a client in connection with the making of a good faith effort to determine the validity, scope, meaning or application
of the law. 

– (d) When a lawyer has confidential information clearly establishing that a client is likely to commit a criminal or fraudulent 
act that is likely to result in substantial injury to the financial interests or property of another, the lawyer shall promptly 
make reasonable efforts under the circumstances to dissuade the client from committing the crime or fraud. 

– (e) When a lawyer has confidential information clearly establishing that the lawyer's client has committed a criminal or 
fraudulent act in the commission of which the lawyer's services have been used, the lawyer shall make reasonable 
efforts under the circumstances to persuade the client to take corrective action.

– (f) When a lawyer knows that a client expects representation not permitted by the rules of professional conduct or other law,
the lawyer shall consult with the client regarding the relevant limitations on the lawyer's conduct.

 Comment 8. When a client's course of action has already begun and is continuing, the lawyer's responsibility is 
especially delicate. The lawyer may not reveal the client's wrongdoing, except as permitted or required by Rule 
1.05. However, the lawyer also must avoid furthering the client's unlawful purpose, for example, by suggesting 
how it might be concealed. A lawyer may not continue assisting a client in conduct that the lawyer 
originally supposes is legally proper but then discovers is criminal or fraudulent. Withdrawal from the 
representation, therefore, may be required. See Rule 1.15(a)(1).



Ethical Considerations – CARES Act Loan Programs

Duty to Report Criminal or Fraudulent Conduct

 Rule 1.05(c) A lawyer may reveal confidential information:(7) When the lawyer has reason to believe it is 
necessary to do so in order to prevent the client from committing a criminal or fraudulent act. (8) To the extent 
revelation reasonably appears necessary to rectify the consequences of a client's criminal or fraudulent act in 
the commission of which the lawyer's services had been used.

 Comment 12. Second, the lawyer may have been innocently involved in past conduct by the client that 
was criminal or fraudulent. In such a situation the lawyer has not violated Rule 1.02(c), because to “counsel or 
assist” criminal or fraudulent conduct requires knowing that the conduct is of that character. Since the lawyer's 
services were made an instrument of the client's crime or fraud, the lawyer has a legitimate interest both in 
rectifying the consequences of such conduct and in avoiding charges that the lawyer's participation was 
culpable. 

 Comment 21. If the lawyer's services will be used by the client in materially furthering a course of criminal or 
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After withdrawal, a lawyer's conduct 
continues to be governed by Rule 1.05. The lawyer's duties of mandatory disclosure under paragraph (e) are not 
affected by termination of the relationship. 



Ethical Considerations – CARES Act Loan Programs
 Rule 4.01. Truthfulness in Statements to Others:  In the course of representing a client a lawyer shall not 

knowingly: (a) make a false statement of material fact or law to a third person; or (b) fail to disclose a material 
fact to a third person when disclosure is necessary to avoid making the lawyer a party to a criminal act or 
knowingly assisting a fraudulent act perpetrated by a client.

 Comment 3. Paragraph (b) of this Rule also relates only to failures to disclose material facts. Generally, in the 
course of representing a client a lawyer has no duty to inform a third person of relevant or material facts, except 
as required by law or by applicable rules of practice or procedure, such as formal discovery. However, a lawyer 
must not allow fidelity to a client to become a vehicle for a criminal act or a fraud being perpetrated by that 
client. Consequently a lawyer must disclose a material fact to a third party if the lawyer knows that the 
client is perpetrating a crime or a fraud and the lawyer knows that disclosure is necessary to prevent 
the lawyer from becoming a party to that crime or fraud. Failure to disclose under such circumstances 
is misconduct only if the lawyer intends thereby to mislead. 

 Comment 4.  When a lawyer discovers that a client has committed a criminal or fraudulent act in the course of 
which the lawyer's services have been used, or that the client is committing or intends to commit any criminal or 
fraudulent act, other of these Rules require the lawyer to urge the client to take appropriate action. See 
Rules 1.02(d), (e), (f); 3.03(b). Since the disclosures called for by paragraph (b) of this Rule will be 
“necessary” only if the lawyer's attempts to counsel his client not to commit the crime or fraud are 
unsuccessful, a lawyer is not authorized to make them without having first undertaken those other remedial 
actions. See also Rule 1.05



Viability of Force Majeure and 
Other Contractual Excuses



Force Majeure

 Contractual provision allocating risk. 

 Scope and applicability depends on the specific contractual terms. 

 Courts are primarily concerned with determining the parties’ intent. 

 The party invoking has the burden of proof. 

 May preclude common law defense of impossibility or impracticability under the UCC.



Sample Force Majeure Clause 

 Should either Party be prevented or hindered from complying with any obligation created 
under this Agreement, other than the obligation to pay money, by reason of fire, flood, 
storm, act of God, governmental authority, labor disputes, war or any other cause not 
enumerated herein but which is beyond the reasonable control of the Party whose 
performance is affected, then the performance of any such obligation is suspended 
during the period of, and only to the extent of, such prevention or hindrance, provided the 
affected Party exercises all reasonable diligence to remove the cause of force majeure. 
The requirement that any force majeure be remedied with all reasonable diligence does 
not require the settlement of strikes, lockouts or other labor difficulties by the Party 
involved.

TEC Olmos, LLC v. ConocoPhillips Co., 555 S.W.3d 176, 179 (Tex. App.—Houston [1st  
Dist.] 2018, pet. denied).



Specific Events of Force Majeure

 Pandemic, Epidemic, or Disease 

 Quarantine

 Economic or Market Downturn

 Act of Government

 Act of God

 War/Public Enemy

 National/Regional Emergency

 Unless the parties’ contract specifies otherwise, “when parties specify certain force 
majeure events, there is no need to show that the occurrence of such an event was 
unforeseeable.” TEC Olmos, LLC, 555 S.W.3d at 184.

 Question: Has the identified event caused the party’s nonperformance? 



Acts of Government

 The government act must actually be what is preventing or hindering the performance.  

– See Anadarko Petroleum Corp. v. Noble Drilling (U.S.) LLC, No. H-10-2185, 2012 WL 
13040279 (S.D. Tex. May 3, 2012).

 Could Anadarko have conducted auxiliary operations during the drilling moratorium?

 For the period during which Anadarko invoked the force majeure clause but continued 
operations, this could not constitute a force majeure event and was premature. 

 Question: Energy is considered an essential service. Is the government actually 
prohibiting performance of contractual obligations? 



Acts of God

 Act of God: “[a]n overwhelming, unpreventable event caused exclusively by forces of 
nature, such as an earthquake, flood or tornado.” Black’s Law Dictionary (11th ed. 2019). 

– “The definition has been statutorily broadened to include all natural phenomena that are 
exceptional, inevitable, and irresistible, the effects of which could not be prevented or 
avoided by the exercise of due care or foresight.” Id. (citing 42 U.S.C. § 9601(1)). 

 In the tort and personal injury context: 

– “[F]or one to be insulated from liability, it must be shown that 1) the loss was due 
directly and exclusively to an act of nature and without human intervention, and 2) no 
amount of foresight or care which could have been reasonably required of the 
defendant could have prevented the injury.” McWilliams v. Masterson, 112 S.W.3d 314, 
320 (Tex. App.—Amarillo 2003, pet. denied) (emphasis added). 

 Question: Will courts find that the coronavirus pandemic is an “act of God” where specific 
events of pandemic, epidemic, or disease are not included?



War/Public Enemy

 War: “[h]ostile conflict by means of armed forces, carried on between countries, states, or 
rulers, or sometimes between political communities within the same country or state; a 
period of such conflict.”  Black’s Law Dictionary (11th ed. 2019). 

 Public Enemy: 

1. “[a] notorious criminal who is a menace to society; esp., one who seems more or 
less immune from successful prosecution; 

2. “enemy” as that term is used in the definition above; and

3. “[a] social, health, or economic condition or problem that affects the public at 
large and is difficult to control <teen smoking has been declared a public 
enemy in this country>”.  

Black’s Law Dictionary (11th ed. 2019) (emphasis added). 

 Question: Will courts find that the coronavirus is an “act of the public enemy” because it is 
a “social, health, or economic condition or problem that affects the public at large”?  



Catchall 

 Sample language:

– Any other cause beyond the parties’ reasonable control

– Any similar cause

– Any like cause

 Reasonable control: 

– (1) a party may not affirmatively cause the event that prevents his performance, and 

– (2) noting that some courts will not allow a party to rely on an excusing event if it could 
have taken reasonable steps to prevent it.  

– Nissho-Iwai Co., Ltd. v. Occidental Crude Sales, 729 F.2d 1530, 1540 (5th Cir. 1984).

 Cannot be foreseeable. TEC Olmos, LLC v, 555 S.W.3d at 184.  



Catchall - Economic/Market Downturn

 Unless parties’ expressly contracted for force majeure in the event of an economic or 
market downturn alone, this is not enough under a catchall provision because it is not an 
unforeseeable occurrence.

– “Contractual obligation cannot be avoided simply because performance had become 
more economically burdensome than a party anticipated.”  Valero Transmission Co. v. 
Mitchell Energy Corp., 743 S.W.2d 658 (Tex. App.—Houston [1st Dis.] 1987, no writ).

– “[C]hanges in commodities markets and the resulting ability of a party to obtain 
financing occur regularly and could easily be dealt with in a specific contractual 
allocation of risks.” TEC Olmos, LLC, 555 S.W.3d at 186.  

 Question: Will what is going on right now be considered normal, foreseeable pricing and 
demand fluctuations? 



Catchall - Ejusdem Generis

 Where more specific items are followed by a catchall “other,” “the doctrine of ejusdem
generis teaches that the latter must be limited to things like the former.”  Ross v. St. 
Luke's Episcopal Hosp., 462 S.W.3d 496, 504 (Tex. 2015).

 “We hold, as a matter of law, that an economic downturn in the oil and gas industry is not 
like the other events specified in the contract as force majeure events. In this case, the 
specific terms ‘fire, flood, storm, act of God, governmental authority, labor disputes, war’ 
are followed by the general term ‘any other cause not enumerated herein but which is 
beyond the reasonable control of the Party whose performance is affected.’ Applying the 
doctrine of ejusdem generis, the general phrase ‘any other cause not enumerated herein’ 
must be limited to the types of events specified before, i.e., ‘fire, flood, storm, act of God, 
governmental authority, labor disputes, [&] war.’” TEC Olmos, 555 S.W.3d at 186.



Standard for Invoking Force Majeure

 Should either Party be prevented or hindered from complying with any obligation created 
under this Agreement, other than the obligation to pay money, by reason of fire, flood, 
storm, act of God, governmental authority, labor disputes, war or any other cause not 
enumerated herein but which is beyond the reasonable control of the Party whose 
performance is affected, then the performance of any such obligation is suspended 
during the period of, and only to the extent of, such prevention or hindrance, provided the 
affected Party exercises all reasonable diligence to remove the cause of force majeure. 
The requirement that any force majeure be remedied with all reasonable diligence does 
not require the settlement of strikes, lockouts or other labor difficulties by the Party 
involved.  TEC Olmos, LLC, 555 S.W.3d at 179. 

 Might also be illegal, impossible, impracticable, prevented from complying, or not 
reasonably possible. 



Common Law Defenses

 “The impossibility defense has been referred to by Texas courts as impossibility of 
performance, commercial impracticability, and frustration of purpose.”  Key Energy 
Servs., Inc. v. Eustace, 290 S.W.3d 332, 339 (Tex. App.—Eastland 2009, no pet.).  There 
are, however, no substantive differences. 

 Obligor may be excused from performing a contract if an event occurs and the contract 
was made on the basic assumption that the event would not occur. 

 In Texas, generally applied in three circumstances: (1) death or incapacity of person 
necessary for performance; (2) destruction or deterioration of a thing that is necessary for 
performance; and (3) prevention by government regulation.

 Just because it becomes more expensive to perform this is not enough.



Commercial Impracticability (UCC)

 To the extent a contract for the sale of goods does not contain a force majeure clause,  
§ 2.615 of the UCC codifies the concept of commercial impracticability. 

 A seller’s nondelivery of goods or delay in delivery is excused if performance was made 
impracticable by either of two things: (1) the occurrence of a contingency whose non-
occurrence was a basic assumption on which the contract was made; or (2) good-faith 
compliance with governmental regulations or orders. 

 Where only affects part of the capacity to perform, requirement to allocate production and 
deliveries among customers in a way that is fair and resonable. See § 2.615(2)-(3). 

 Generally less stringent than the common law defenses of impossibility and frustration of 
purpose.



Commercial Impracticability (UCC)

 § 2.615, Comment 4:

– Increased cost alone does not excuse performance unless the rise in cost is due to 
some unforeseen contingency which alters the essential nature of the performance. 
Neither is a rise or a collapse in the market in itself a justification, for that is exactly the 
type of business risk which business contracts made at fixed prices are intended to 
cover. But a severe shortage of raw materials or of supplies due to a contingency 
such as war, embargo, local crop failure, unforeseen shutdown of major sources 
of supply or the like, which either causes a marked increase in cost or altogether 
prevents the seller from securing supplies necessary to his performance is 
within the contemplation of this section.



Business Considerations

 Even if you can invoke force majeure to excuse or delay performance, should you? 

 Conversely, if a force majeure clause is invoked by someone should you contest it?

 Business considerations 

– Legal costs

– Financial risk 

– Business relationships 

– Business reputation and credit risk

– Public perception



Disclaimer

Information in this presentation is subject to forthcoming guidance, rules and regulations 
published by the Federal Government. The information provided is a summary only and is 
provided as of the current date. 
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