Canadian
Business
Climate
Presented By

Alan Ross
Regional Managing Partner, Calgary
November 19, 2019

AGENDA
1. Elections
2. Federal Regulation
3. Bills C-48 and C-69
4. Pipeline Project Updates
5. Carbon Emission Legislation
6. Capital Flow
7. Business Opportunities

2

CANADIAN FEDERAL ELECTION
Strong Political Divides Across the Country
o Conservative Party took:
•

33/34 seats in Alberta;

•

14/14 seats in Saskatchewan;

•

7/14 seats in Manitoba; and

•

17/42 seats in British Columbia.

o 71 of the Conservative Party’s 121 seats

are west of Ontario.
o In contrast, the Liberal Party won in only

15 ridings in these provinces.
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CANADIAN FEDERAL ELECTION
What’s Next?
o The Liberal Party will continue in government, with 157 seats.
o The Conservative Party will be official opposition, with 121 seats.
o The Liberal government will need the support of at least one of the Conservative, Bloc, or NDP

to get any legislation through parliament.
o Significant compromises from the Liberal Party as it attempts to win support for the policies high

on its priority list.
o Effort to gain favour in Western Canada in preparation for the next election, which could follow a

substantially abbreviated term in office.
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CANADIAN FEDERAL ELECTION
Trans Mountain Pipeline (TMX)
o Liberals’ position during election

campaign.
o NDP and Greens strongly opposed;

Bloc opposed to pipelines in Quebec.
o Support from Conservatives?
o If Liberals appease NDP and/or Bloc
•

further alienates AB and SK

•

chills international investors

o No new need for pipeline-specific legislation.
o Indigenous support with partial ownership of

pipeline.
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CANADIAN FEDERAL ELECTION
Federal / Provincial Landscape - Carbon Tax
o Alberta Election: Jason Kenney's UCP

majority government.
o Federation of provinces and alliance of

conservative leaders pushing back against the
federal carbon backstop tax (Ontario,
Saskatchewan, Manitoba, New Brunswick and
Alberta).
o Challenge currently before the Supreme Court

of Canada.
o Federal Carbon Tax to continue with the price

per tonne increasing to $50 by 2022.
o Carbon Tax to return to Alberta in 2020 to

meet federal equivalency requirement.
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CANADIAN FEDERAL ELECTION
Items on the Liberal Agenda
o Federal investments in public transit to support zero-

emission bus and rail systems in 2023.
o Halve corporate tax paid by companies that develop

and manufacture zero-emission technology.
o 95% Canadian homes and businesses on high speed

internet by 2026.
o Universal pharmacare program.
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ALBERTA
Energy and Environment
o The government has commenced reductions to its

related operating expenses. Cuts come primarily at the
expense of climate change programs and the Alberta
Energy Regulator (“AER”).
o The AER will see funding cut by 12 per cent.
o In conjunction with the government’s announcement of

a return to an energy-only market, the energy rate caps
providing relief for oscillating electricity costs were cut.

8

REGULATION – THE RED TAPE AGENDA
Federal
o Regulatory modernization initiatives to modernize the

Canadian regulatory system and improve its performance
for Canadians and businesses.
o Organized by Treasury Board of Canada Secretariat

(TBS). Submissions deadline was September 5, 2019.
o Focused on:
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i.

the design of the Red Tape Reduction Act (RTRA) to control
the growth of administrative burden on business when
developing regulations (i.e. the “One-for-One” Rule); and

ii.

options to legislate changes to regulator mandates to require
them to assess regulatory efficiency and economic growth.

THE RED TAPE AGENDA
Alberta
o Enacted the Red Tape Reduction Act SA 2019, c R-8.2. came into force on June 28, 2019.
o Focuses on cutting red tape by one-third to reduce costs and speed up approvals.
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government process that’s too complex,
takes too long, serves no purpose, or is
duplicative or wasteful...unnecessary
regulations including forms, guides, statues,
regulations and associated policies.
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THE RED TAPE AGENDA
Alberta
o Some of the key industries focused on:
i.

Construction;

ii.

Oil and gas;

iii. Tourism and hospitality;
iv. Agriculture, agri-food and bio-industrial;
v.

Forestry.

o Alberta launched industry panels to cut red tape for the oil and gas and Tourism & hospitality

sectors.
o Alberta commenced a review of the Alberta Energy Regulator - timeline for approving projects is

slower than other jurisdictions, “too expensive, there’s too much red tape, it’s too cumbersome.”
(Energy Minister)
12

RED TAPE COSTS
Red Tape Cost (Compliance Burden)
Impact on Climate Change Securities Obligations
o Why are Red Tape discussions crucial in Canada?
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•

The cumulative burden and cost of Canada’s regulatory and policy changes, compared to the United
States, has affected the investment climate for Canada (Fraser Institute).

•

Investors are showing more interest in understanding how the effects of climate change regulatory
risks will impact their investments.

•

Climate Change cost/risk disclosure obligation is gaining attention and affecting businesses in
new and significant ways.

BILLS C-48 and C-69

Bills C-48 and C-69 passed by
the Senate on June 21, 2019
• Bill C-48 imposes a ban on oil

tankers off British Columbia’s
Northern Coast.
• Bill C-69 overhauls the federal

regulatory approval process.
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BILL C-48
Oil tanker Moratorium Act
•

Moratorium from Vancouver Island to the Alaska border.

•

Bans tankers carrying more than 12,500 metric tonnes
of certain petroleum products from stopping or
unloading at ports along British Columbia’s north cost.

•

Penalties up to a maximum of $5 million.

Constitutional Challenges
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•

Alberta’s Premier Kenney: the moratorium singles out
and prejudices Alberta; tanker traffic is widely permitted
on Canada’s eastern coast without similar restrictions.

•

Certain First Nations: Canada failed to discharge its
duty to consult and is frustrating their ability to benefit
from their traditional lands.

BILL C-69

Part 1: Independent Assessment Act
• replaces CEAA (Canadian Environmental Assessment Act), but is similar to it.

Part 2: Canadian Energy Regulator
• Replaces NEB (National Energy Board), but is very different from it.
• Regulates pipelines, offshore oil and gas, and certain powerlines.
• Heavy minister involvement, even cabinet involvement, in decisions; also allows for resets.
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BILL C-69
Bill C-69 Criticism and Constitutional Challenges
• Bill C-69 is widely criticized from provinces including Alberta, Saskatchewan, Manitoba

Ontario, New Brunswick and the Northwest Territories
• From Alberta’s Premier Kenney: will launch a constitutional challenge on the grounds it

intrudes into the sphere of the province’s jurisdiction under 92(A) of the Constitution Act,
which gives provinces jurisdiction over natural resources.
• The Independent Assessment Act requires approval for provincially regulated in situ oil

sands projects, and other developments not directly related to federal jurisdiction.
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BILL C-69
Look for expanded environmental considerations, and more Minister and
even Cabinet involvement in:
• Gazoduq pipeline to export LNG from Saguenay, Quebec; to connect to an existing natural

gas pipeline system.
• Cedar LNG export facility in Kitimat, British Columbia, led by the Haisla First Nation.
• Webequie supply road in northern Ontario, to stretch 107 kilometers from Webequie First

Nation to prospective mining sites.
• Marten Falls First Nation road in northern Ontario, from Marten Falls First Nation to a

forestry road.
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Canadian Energy Regulator Process (pipelines)
o Small projects (“non-designated projects”) 40km or less pipeline projects to be

reviewed by the CER and to undergo a full impact assessment within 10 months.
o Medium projects (“non-designated projects”) 40 km or more pipeline project,

but with less than 75 km of new right-of-way, to be reviewed by the CER, and to
undergo a full impact assessment within 15 months, and must be approved by
Cabinet.
o Large projects (“designated projects”) 40 km or more pipeline project, with 75km

or more of new right-of-way, to undergo an integrated review process led by the
new Impact Assessment Agency of Canada with the support of the CER, and to
be approved by Cabinet.
o Projects involve a more robust early engagement phase, to better identify and

respond to project-related concerns of Indigenous peoples and stakeholders.
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Alberta Energy Regulator Process
o Timelines vary from as little as 10 business days to as long as

250 business days, depending on the type of application.
o Public Notice is shared on the AER webpage. Anyone who

believes they may be directly and adversely affected by an
application can file a statement of concern.
o Subject Matter Expert Review of information such as surveys,

process diagrams, plan maps, and public participation
documentation. If information is missing, the AER will close the
application.
o Approve, Close, or Deny. If an application is closed, the

applicant can reapply without prejudice. If an application denied,
the applicant can file through the AER appeal process.
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SCC Redwater Decision
Orphan Well Association v. Grant Thornton Ltd. 2019 SCC 5
o On January 31, 2019, the Supreme Court of Canada released its 5-2 split

decision, to hold that the Alberta Energy Regulator’s exercise of its statutory
enforcement powers over an insolvent licensee’s assets does not conflict with
the federal Bankruptcy and Insolvency Act (BIA).
o Section 14.06(4) does not empower a Trustee to walk away from the

environmental liabilities of the bankrupt estate it is administering.
o Effectively, bankruptcy does not release companies from environmental

cleanup obligations.
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UPDATE ON CANADIAN PIPELINE PROJECTS
Pipeline

Update

Trans Mountain Expansion
(TMX)

•

Federal government gives the TMX project the go-ahead (a second time) on June 18, 2019.

•

On September 4, 2019, the Federal Court of Appeal allowed 6 of 12 appeals of the TMX project to
proceed to the legal hearing stage.

•

The Federal Court’s decision to allow the 6 challenges is not likely to halt construction of the project
unless and until the Court rules otherwise.

•

Project Reconciliation: An Indigenous-led organization with the goal of acquiring a majority interest in
the TMX.

•

Pipeline construction halted after injunction in November 2018 pending an environmental review.

•

US Appeals court rejected bid to resume construction on March 15, 2019.

•

New presidential permit issued for KXL on March 29, 2019.

•

A lawsuit was filed by the Indigenous Environmental Network on April 5, 2019.

•

The Ninth Circuit Court of Appeals dismissed the challenge on June 6, 2019. However TC Energy
states that it is too late to commence construction during the current construction season.

•

The Indigenous Environmental Network files a new challenge on June 7, 2019.

Keystone XL
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UPDATE ON CANADIAN PIPELINE PROJECTS
Pipeline

Update

Northern Gateway

•

Federal Court of Appeal decision overturns Federal Government approval.

•

Enbridge is due to receive a $14.7M federal refund.

•

Awaiting final permissions, expected in November 2019, before American construction.

•

US decision from Minnesota delays operation of pipeline until second half of 2020.

•

Canadian portion currently installed with reclamation ongoing.

Line 3 Replacement Program
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MAJOR CROSS-BORDER PIPELINES
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Canadian Leg

U.S. Leg(s)

Commodity

Alliance Pipeline

Alliance Pipeline (crossing in North Dakota)

Natural Gas

Westcoast/Spectra

Northwest Pipeline (Sumas, Washington interconnect)

Natural Gas

Kinder Morgan Cochin

Kinder Morgan Cochin (crossing in North Dakota);
Explorer Pipeline

Multi-product

Maritimes & Northeast Pipeline

M&NP US (crossing at Baileyville, Maine);
Portland Natural Gas Transmission

Natural Gas

TransCanada Mainline

Northern Border (Port of Morgan, Montana interconnect);
Great Lakes (Noyes, Minnesota interconnect);

Natural Gas

Enbridge Mainline

Enbridge US; Flanagan South

Oil

Keystone

Keystone US (crossing in North Dakota)

Oil

FEDERAL CARBON EMISSIONS LEGISLATION
• The Federal government introduced “Carbon Tax” legislation in the form of a minimum

national standard for greenhouse gas pricing.
• The Greenhouse Gas Pollution Pricing Act (“GGPPA”) came into force on June 21,

2018.
• This Federal approach requires all Canadian provinces and territories to have carbon

pricing in place. Jurisdictions that do not will become subject to the GGPPA (Federal
Backstop)
• The GGPPA consists of two main components:
1. A regulatory charge on fuel (Federal Fuel Charge).
2. A regulatory trading system for larger industrial facilities – the federal Output-Based

Pricing System (OBPS).
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Federal Fuel Charge
•
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The Federal Fuel Charge is a charge on fossil fuels:
-

produced, delivered, or used in a backstop jurisdiction.

-

brought into a backstop jurisdiction from another place in Canada, or

-

imported into Canada at a location in a backstop jurisdiction.

•

Administered by the Canada Revenue Agency.

•

Generally paid by fuel producers or distributers.

•

The Federal Fuel Charge applies at varying rates by fuel type set out in the GGPPA.

•

The rates increase annually up to 2022.

Output-Based Pricing System (OBPS)
•

The OPBS applies to large industrial facilities in emissions-intensive trade-exposed industries

•

Became applicable in January 2019.

•

This system will cover facilities emitting 50,000 tonnes of CO2 equivalent per year or more, with the ability for
smaller facilities that emit 10,000 tonnes of CO2 equivalent per year or more to voluntarily opt in to the system
over time.

•

OBPS facilities that exceed the above-noted emissions limit for their industrial sector may cover additional
emissions by:

•
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-

Paying an emissions charge to the federal government (in an amount set by the federal carbon price: $20 per tonne starting in
2019 and rising by $10 each year to $50 per tonne in 2022);

-

Using OBPS surplus credits issued by the federal government;

-

Using eligible offset credits; or

-

Using a combination of the above compliance options.

A facility can earn OBPS surplus credits if the federal government confirms that its reported emissions for
previous year(s) were below the applicable limit.

ALBERTA CARBON EMISSIONS LEGISLATION
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•

Alberta implemented an output-based carbon pricing system for large industrial emitters, in 2007 – the Specified
Gas Emitters Regulation (SGER).

•

SGER was replaced with the Carbon Competitiveness Incentive Regulation (CCIR) on January 1, 2018:
-

Facilities are compared.

-

Stronger performers earn credits, poorer performers owe.

-

Facilities received transition allocations in 2018 and 2019.

•

The former Alberta government enacted a carbon levy system under the Climate Leadership Act, which came into
force on July 1, 2017.

•

However, the current Alberta government’s first legislative act was to repeal the provincial carbon levy law on
May 30, 2019.

•

Despite the repeal of the provincial carbon levy on the importation and purchase of carbon fuels, large emitters of
100,000 tonnes of carbon or more per year are still subject to the carbon pricing regime under the CCIR.

•

Key Date: The Federal Fuel Charge will begin applying in Alberta on January 1, 2020.

ALBERTA’S NEW APPROACH – THE TIER SYSTEM
•

The newly announced Technology Innovation and Emissions Reduction (TIER) system would come into force on
January 1, 2020.

•

Billed as a solution that allows Alberta to reduce emissions without interference from the Federal government.
-
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i.e. maintain jurisdiction over carbon pricing and regulation while satisfying the equivalency rules in the Federal Backstop
system.

•

Applies to facilities that emit more than 100,000 tonnes of greenhouse gases. These facilities would have to
reduce their emissions by 10% in 2020, and by an additional 1% each year thereafter.

•

Objectives:
-

Allows conventional oil & gas facilities below the regulatory emissions threshold to opt-in to TIER.

-

Creates a mechanism for best-in-class facilities to be rewarded and not face the 10% reduction rate.

-

Applies a cap to the tightening rate.

-

Rules for emissions performance and offset credit usage for compliance.

-

Federal Equivalency at $30 per tonne for 2020.

-

Establish a TIER Fund.

…more on TIER
• Electricity generators are required to meet a “good as best gas” standard.
- i.e. Emissions equal or better than the cleanest natural gas-fired generation plant.

• To be compliant with TIER, facilities can
- Reduce their emissions to the required levels.

OR
- Use emissions performance credits from other facilities that exceeded their emissions targets;
- Use emissions offsets from organizations that have voluntarily reduced their emissions under

TIER, or
- Pay into the TIER Fund at $30 per tonne of CO2.
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•

The TIER Fund is established to support innovative and cleaner Alberta-based technologies.

•

The fund would also support the Canadian Energy Centre and reducing the provincial deficit.

FOREIGN INVESTMENT IN CANADA
o Canada’s energy industry is seeing less foreign investment, especially from the US

o Other industries are experiencing increased foreign investment, mainly from non-US

countries
o Manufacturing FDI has increased 450% since 2016
o Technology companies in Toronto and Vancouver have recruited more workers than Seattle and

San Francisco over the past five years
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DECLINING FOREIGN INVESTMENT IN
CANADIAN ENERGY INDUSTRY
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Company

Transaction

Date

Statoil

•

Sold all of its Canadian oil sands assets for $832M

Dec 2016

ConocoPhillips

•

Sold half interest in Christina Lake and Foster Creek to Cenovus for $17.7B

March 2017

Marathon

•

Sold its Canadian subsidiary for $2.5B to Shell and CNRL

March 2017

Shell

•

Sold most of its oil sands assets to CNRL for $7.25B

March 2017

Chevron

•

Sold downstream fuels assets including retail, terminals, and a refinery

Sept 2017

Repsol

•

Layoffs of Canadian staff from its operations

Oct 2017

Kinder Morgan

•

Sold Trans Mountain pipeline for $4.5B

August 2018

Husky

•

Sold injection molding system to Platinum Equity LLC for $3.8B

January 2019

Exxon Mobile

•

Delay of $2.6B project due to pipeline space and production costs

March 2019

Imperial

•

Slowing development of Aspen project due to Alberta production cuts

March 2019

Devon

•

Selling oil sands assets to CNRL for $3.3B and leaving Canada by year end

May 2019

Kinder Morgan

•

Sold remaining holdings in Canada for $3.3B

August 2019

Encana

•

Moving headquarters to United States and is changing name to “Ovintiv”

Oct 2019

CONTRIBUTING FACTORS TO DECREASED
INVESTMENT
Contributing factors include:
o Increased regulatory hurdles
o Political risk
o Uncompetitive tax structure
o Unclear rules against foreign takeovers

(net-benefit test)
o Sector specific ownership restrictions that

are uncompetitive globally
o “Brain drain”
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Canada’s foreign direct investment:

BUSINESS OPPORTUNITIES – NATURAL GAS
o LNG export of scale still a few years

away.
o If low gas prices continue, expect more

insolvencies of natural gas weighted
producers.
o During election, the left-leaning parties

did not heavily oppose natural gas,
like they did to oil and bitumen.
o In the short term, we expect opportunity to

acquire natural gas assets at attractive
prices for buyers who can hold the assets
until the market is amenable to exporting.
o Watch for Bill C-69 treatment of Cedar LNG

and Gazoduq LNG pipeline.
34

NEW BUSINESS OPPORTUNITIES – CANNABIS
o Government of Canada legalized cannabis for recreational adult use when Cannabis Act (Act)

came into effect on October 17, 2018
•

Federal legalization aimed to displace illegal black market and protect public

•

Act allows adults to possess up to 30 grams (of dried cannabis) in public and also allows adults to grow
up to four plants per private dwelling household

•

Adults can also buy cannabis products from a provincially-licensed retailer

o Act created framework for sale, possession, production and distribution of cannabis in Canada
•

Now have regulated commercial supply chain for recreational cannabis (old regime only for medical use)

o Places restrictions around promotion, branding and labelling
o Federal license holders may cultivate, process, sell (directly to medical patients or to provincial

authorities) or for export) and conduct other activities like research or testing, depending on class
of license
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NEW BUSINESS OPPORTUNITIES – CANNABIS
Provincially Regulated
o Distribution to recreational users and retail is

controlled by provincial government.
o Provinces and territories responsible for how

cannabis is distributed and sold.
•

includes supply from federal license holders to
provincial wholesalers

•

governs online sales and wholesale and brick and
mortar stores – sales to recreational customers

o Municipalities set rules for zoning of retain stores

and limits around public consumption.
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CANNABIS SUPPLY CHAIN
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NEW BUSINESS OPPORTUNITIES – CANNABIS
Products
o Cannabis 1.0 (October 17, 2018)
•

Initial products allowed to be produced by federal license
holders and sold by provincial retailers were limited to dried
cannabis, cannabis oil and seeds

o Cannabis 2.0 (October 17, 2019)
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•

Act was amended to allow for additional cannabis products,
including: cannabis edibles, extracts (for example, vape pens)
and cannabis topicals

•

Health Canada has imposed a 60-day waiting period, requiring
licensed producers to provide notice of their intent to sell new
products

NEW BUSINESS OPPORTUNITIES – CANNABIS
Industry Outlook
o Initial “green rush” significant investment in

industry leading up to legalization
•

Relatively easy to raise capital and market
participants received high valuations

o Investments have cooled off, first year has been

challenging for some producers and retailers
•

harder to raise capital, seeing more consolidation

•

industry initially faced federal supply shortages,
have also seen some corporate governance issues
*Source: Google Finance
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Questions?

Thank You
For more information, contact:

Alan Ross
Regional Managing Partner, (Calgary)
403.232.9656
ARoss@blg.com

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an opinion on
any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific situation are considered.
You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or guarantee the accuracy, currency or
completeness of this presentation. No part of this presentation may be reproduced without prior written permission of Borden Ladner Gervais LLP.
© 2019 Borden Ladner Gervais LLP. Borden Ladner Gervais is an Ontario Limited Liability Partnership.
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o Global privacy breaches
o Agreements with third party providers

PRIVACY LAW IN CANADA

What should US businesses
know?

Privacy legal framework in Canada

o Federal: Personal Information Protection and Electronic

Documents Act (PIPEDA)
• Applies in all territories and in the provinces that have not

adopted a substantially similar law
• Does not apply with respect of an organization’s employees

(unless the organization is federally regulated)

o Provincial substantially similar laws
• Alberta: Personal Information Protection Act (Alberta PIPA)
• British Columbia: Personal Information Protection Act (BC PIPA)
• Quebec: Act respecting the protection of personal information in

the private sector (ARPPIPS)
• These laws apply to employees

o Public sector laws in all provinces
o Personal health information laws in most provinces

Alberta PIPA in a nutshell

o Applies to foreign businesses who have employees in Alberta
o Certain exemptions (management of the employment relationship, business contact information, work

product)
o Important to have an employee privacy notice
o Cross-border transfers
o First province to have a breach reporting requirement

What should be included in a employee privacy notice?

o Types of personal information the employer collects about its

employees
o Purposes for which the employer uses personal information about its

employees
o Third parties to which the employer may disclose employees’ personal

information (no need to mention service providers)
o The fact that the employer may transfer employees’ personal

information outside Canada, for instance to service providers located
outside of the country or to affiliates in other countries
o The fact that employees have a limited expectation of privacy in the

context of their employment and that the employer monitor their use of
information technology resources
o The employees’ right to access and correct their personal information

Cross-border transfers

No prohibition to transfer personal information of Canadians outside the country, but:
o You generally need a contract with the organization

outside of Canada (even if it is an affiliate, e.g. the
mother company)
•

Confirmed by recent finding involving Equifax Canada
transferring personal information to Equifax Inc. in the US.

o You need to notify the individuals of the transfer (and

under Alberta, the country where their personal
information will be transferred)
•

Organizations must be transparent about their personal
information handling practices. This includes advising
customers that their personal information may be sent to
another jurisdiction for processing and that while the
information is in another jurisdiction it may be accessed by
the courts, law enforcement and national security authorities.

PIPEDA, GDPR, CCPA

The evolving global regulatory
landscape

The evolving global regulatory landscape

o GDPR
o California Consumer Privacy Act (CCPA)
o Plans to update PIPEDA
o And elsewhere:
• Brazil General Data Protection Law (applicable to any company that has a

branch in Brazil or offers services to the Brazilian market and collects and
treats personal data of data subjects located in the country, regardless of the
nationality).
• Argentina Bill on Personal Data Protection Law
• Israeli Privacy Protection Regulations (Data Security)

Global privacy laws compared – General principles

Canada

GDPR

CCPA

Scope

“Real and substantial connection” with
Canada. In general, applies to private
sector organizations who collect personal
information from individuals in Canada in
the course of a commercial activity (only
applicable to employees in Alberta, BC
and Quebec)

Applies to organizations that do not have
any presence in the EU, but that offer
goods, services or monitor the behavior of
persons in the EU. Applicable to employees.

Applies to businesses doing business in
California and meeting quantitative thresholds.
Generally doesn’t apply with respect to o
employees until Jan. 1, 2021.

Definition of
“personal
information”

Information about an identifiable individual

Information relating to an identified or
identifiable natural person (data subject)

Information that identifies, relates to,
describes, is capable of being associated with,
or could reasonably be linked, directly or
indirectly, with a particular consumer or
household. Includes internet or other electronic
network activity information.

Legal basis
for
processing

Unless an exception applies,
organizations must obtain the individual’s
consent to collect, use or disclose their
personal information.

Six grounds for processing personal data,
including consent and legitimate business
interest.

Does not set a list of grounds that businesses
must adhere to a priori to collecting, selling and
disclosing personal information, and only
provides for a posteriori mechanism, namely
allowing customers to opt-out to the “sale” and
disclosure of their personal information or to
ask for erasure of the information.

Global privacy laws compared – Individual’s rights

Canada

GDPR

CCPA

Transparency

Organizations must be
transparent about their
practices involving the
collection, use and disclosure
of personal information

Organizations must provide data subject with
information on:
• the categories of personal data processed;
• the purposes of processing; and
• the existence of their rights and the contact
details of the data protection officer

Specific information to provide at the collection of PI
and in privacy policies

Right to
erasure/
deletion

N/A

Allows data subjects to request the deletion of
their personal data (exceptions apply)

Allows consumers to request the deletion of their
personal information (exceptions apply)

Right to know

See access right

See access right

On request, businesses must provide certain
information to consumers regarding the collection of PI
(e.g. categories of PI, the purposes of the collection,
with whom is shared, etc.) and the sale of PI/disclosure
of PI to a service provider

Right to opt
out/right to
object

Individuals may withdraw their
consent to the use and
disclosure of their PI (subject
to legal requirements)

Data subjects have several ways to opt out of
the processing of their personal data (e.g.
withdraw consent, general right to object to
processing based on legitimate interests,
object to the processing for direct marketing
purposes)

Consumers have the right to opt out from the selling of
their personal information. Businesses must post a “Do
Not Sell My Personal Information” link on their website
homepage.

Global privacy laws compared – Individual’s rights

Canada

GDPR

CCPA

Access right

Individuals may ask to be informed of the
existence, use, and disclosure of their
personal information and to be given access
to that information
Certain exceptions apply

Similar to Canada

Similar to Canada, but no exceptions provided in
the current version of the CCPA

Right to data
portability

N/A

Data subjects have the right to receive
their data processed on the basis of a
contract or consent in a structured,
commonly used, and machine-readable
format.

When businesses provide data electronically to
the consumer following an access request, this
data should be sent in a portable and readily
usable format that allows the consumer to
transmit this information to another entity without
hindrance

PRIVACY POLICIES

Complying with global
transparency obligations

Global transparency obligations

Domestic v. global privacy notices/policies
o Challenge for global organizations
o Individuals have different rights depending on where

they reside
o Different terminology (e.g. “household” under CCPA)
o The CCPA and GDPR both provide a list of

information that must be provided to individuals
o The laws are less specific in Canada

CCPA: specifically mentions what privacy
policies should detail
o Designated methods for submitting requests

permitted under the CCPA
o A description of the rights to know about the

collection of PI and the sale of PI, the nondiscrimination right, and the right to opt out of the
sale of PI
o A link to the “Do Not Sell My Personal Information”

webpage
o The categories of personal information collected by

the business in the preceding 12 months
o A list of the categories of personal information it has

sold about consumers in the preceding 12 months or
disclosed to a service provider

Canada: Guidelines on meaningful consent since Jan. 1, 2019

o Requires more transparency from organizations
o Highlight four key elements
o Suggests using a “layered” approach
o Suggests being creative
• “Just-in-time” notices
• Interactive tools
• Customized mobile interfaces

Global privacy breaches

Breach reporting requirements

o Many jurisdictions have enacted breach reporting requirements, i.e. obligation to report

security breaches to regulators and affected individuals
• All US states
• GDPR
• Canada: PIPEDA (federal) and Alberta

o Different standards apply depending on the jurisdiction – threshold lower in Canada and EU
• US states (e.g. Tex. Bus. & Com. Code §§ 521.002, 521.053): generally applies to sensitive personal

information
• Canada and Europe: the obligation depends on whether the breach creates a real risk of significant

harm (in Canada) or risks to the rights and freedoms of natural persons (under the GDPR)

o The duty to report generally lies on the “controller” of the personal information
• The processor may have an obligation to inform the controller

Breach reporting requirements in Canada

o Reporting to the regulator(s) and affected individuals when

there is “real risk of significant harm”? Two main factors:
• Sensitivity
• Risk of misuse

o Additional obligations under PIPEDA
• Notify other organizations or government institutions (e.g. law

enforcement) if they may be able to reduce the risk of harm
• Keep records of all breaches, even if there is no real risk of

significant harm

o The obligation to report the breach rests with an organization in

control of the personal information implicated in the breach.

Private Right of Action

o Canada
• No private right of action under data protection laws
• Some provinces have privacy torts (statutory or

common law)
• Class actions – none heard on the merits but there

has been settlements

o GDPR & CCPA
• Private right of action for data breaches
• CCPA: Consumers may recover damages in an

amount between USD $100 and USD $750 per
incident, or their actual damages, whichever is
greater

Agreements with third party
providers

Agreements with third party providers

o GDPR
• Processing by processors shall be governed by a contract that sets out the subject-matter and

duration of the processing, the nature and purpose of the processing, the type of personal
data and categories of data subjects and the obligations and rights of the controller. Article
28(3) lists what that contract shall stipulate, at a minimum.

o Canada
• Organizations remain accountable for personal information transferred to a third party for

processing and shall use shall use contractual or other means to provide a comparable level
of protection while the information is being processed by a third party
• Recent guidance from the federal privacy commissioner with respect to what must be included

in a service provider agreement

o CCPA
• Businesses may shift CCPA liability to the service provider if certain provisions are included in

the contract

Service provider agreements – Canada vs. CCPA

Canada
The federal privacy commissioner confirmed that a contract
containing the following obligations for the service provider was
adequate:
o implementing measures to protect against compromise of its
systems, networks and data files (e.g. encryption,
maintaining technical safeguards through patches)
o limiting access to those who need it (and logging and alerts
to monitor systems access)
o training and supervision of employees to ensure compliance
with security requirements
o detailed incident response and notification requirements
o pre-approval of any subprocessor and a requirement to
ensure contractual protections that are at a minimum
equivalent to these requirements
o submit to oversight, monitoring, and audit of the security
measures in place.

CCPA
A business will not be liable if the service provider receiving
personal information uses it violation of the CCPA if the
information is disclosed pursuant to a written contract that
prohibits the service provider from retaining, using or disclosing
the personal information for any purpose other than for the
specific purpose of performing the services specific in the
contract

Questions?

Thank You
For more information, contact:

François Joli-Coeur
Senior Associate
514.954.3144
FJolicoeur@blg.com

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an opinion on any subject. No one should act upon it or refrain from acting without a
thorough examination of the law after the facts of a specific situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or guarantee the accuracy,
currency or completeness of this presentation. No part of this presentation may be reproduced without prior written permission of Borden Ladner Gervais LLP.
© 2019 Borden Ladner Gervais LLP. Borden Ladner Gervais is an Ontario Limited Liability Partnership.
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Canadian M&A Deals
•

•

YE 2018 (PwC Canada M&A Year in Review and 2019 Outlook)
•

Aggregate deal value was up 20% over 2017, and the volume of transactions rose by 8%
(2,395 deals in 2018 versus 2,222 the year before).

•

Healthcare Industry among top sections for deal activity in 2018 (due in part to legalization
of recreational cannabis in October 2018).

H1 2019 (PwC Canada 2019 M&A Mid-Year Review and Outlook)
•

Overall Canadian deal volume fell by about 5% in the first six months of 2019 when
comparing activity to the latter half of 2018.

•

As a percentage of total transactions, domestic deals declined from 41% to 38% when
comparing the first half of 2019 to the preceding six months. Inbound deals rose from 22%
to 23%, while the number of outbound transactions was stable at 36%. Corporate deals
accounted for 71% of transactions in the first half of 2019, compared to 29% for private
equity. This split was virtually unchanged from the previous six-month period (73% versus
27%).
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Choosing the Right Transaction Structure
•

•

Transaction Structures
•

Plan of Arrangement (Shareholder and Court Approved Transaction)

•

Amalgamation (Shareholder Approved Transaction)

•

Take-Over Bid (National Instrument 62-104 Take-Over Bids and Issuer Bids)

•

U.S. issuers eligible to use the multijurisdictional disclosure system may comply with U.S.
take-over bid and business combination laws (National Instrument 71-101 The
Multijurisdictional Disclosure System).

Capital Pool Company Program
•

The CPC program introduces investors with financial market experience to entrepreneurs
whose growth and development-stage companies require capital and public company
management expertise.

•

Unlike a traditional IPO, the CPC program enables seasoned directors and officers to form
a Capital Pool Company with no assets other than cash and no commercial operations, list
it on TSX Venture Exchange, and raise a pool of capital.
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What Needs to be Publicly Disclosed?
•

News Releases and Material Change Reports

•

Insider Reporting Requirements (National Instrument 55-104 Insider Reporting
Requirements and Exemptions)
•

•

A reporting insider of a reporting issuer is generally required to file reports disclosing
information about transactions involving the company's securities or related financial
instruments.

Early Warning Regime (National Instrument 62-103 The Early Warning System and
Related Take-Over Bid and Insider Reporting Issues)
•

Applies when a person or company acquires ownership of 10% or more of the voting or
equity securities of a reporting issuer.

•

This provides the market with immediate notice that a particular person or company is
accumulating a significant block of voting or equity securities in a reporting issuer.

•

An alternative monthly reporting regime exists for certain types of entities who qualify as
an “eligible institutional investor”.
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Minority Shareholder Rights
•

Multilateral Instrument 61-101 Protection of Minority Security Holders in Special
Transactions
•

Establishes a securities regulatory framework that mitigates risks to minority security
holders when a related party of the issuer, who may have superior access to information or
significant influence, is involved in a material conflict of interest transaction.

•

Additional disclosure, valuation and security holder approval requirements may apply to
certain transactions that involve the rights of minority security holders and which may raise
conflict of interest concerns, specifically: insider bids, issuer bids, business combinations
and related party transactions.

•

Notice of CSA Staff conducting reviews of material conflict of interest transactions on a
real-time basis to assess compliance with the requirements of MI 61-101 and to determine
whether a transaction raises potential public interest concerns (Multilateral CSA Staff
Notice 61-302 Staff Review and Commentary on Multilateral Instrument 61-101 Protection
of Minority Security Holders in Special Transactions).
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Deal Protection Measures in Public Transactions
•

•

No Shop
•

Typically obtained by offerors to prohibit soliciting competing bids or encouraging potential
buyers which are generally subject to a “fiduciary out” (if a “superior proposal arises”).

•

Majority of public deals include a pre-signing exclusivity period.

Right to Match
•

•

•

Ability for the offeror to match a superior proposal (typically 5 business days).

Break Fees
•

Often strict liability whereby any violation by target of no-shop restrictions shall be a
breach.

•

Generally within 2-5% of the target equity value.
uncommon.

Reciprocal break fees are not

Lock-Up Agreements
•

Typically obtained in most transactions from each director and executive officer.
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Deal Point Market Trends
• Continued use of escrows and holdbacks (security for indemnifications or
purchase price adjustment), but Representation Insurance is slowly being
used.
• Earn Outs increasing, but modestly.
• MAC still commonly used, and negotiation as to what is carved out.
• Disclosure Letter use increasing; sometime negotiation about amending
during interim period.
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Deal Point Market Trends…
•

Indemnification survival period
•
•

•

Indemnification baskets
•

•

Increased use of negotiated deductibles over tipping baskets.

Indemnification caps
•
•

•

12 to 24 mo. timelines for most reps have remained consistent, but need to draft to
avoid breach of Limitations Act.
Longer survival for taxes, environmental, and fundamental representations.

Generally higher than US equivalents.
Increasing exceptions or customization (ie. different for breach of fundamental reps;
working capital etc.).

Good Faith
•
•

Supreme Court of Canada– “organizing principle” for all contracts; duty of honest
performance.
Applies to contractual performance, not negotiations.
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Antitrust Laws
•

Competition Act
•

Size of Parties test: parties, together with their affiliates, have aggregate assets in
Canada with a book value, or aggregate gross revenues from sales in, from or into
Canada, in excess of C$400-million.

•

Size of transaction test. The aggregate value of assets in Canada, or aggregate gross
revenues from sales in or from Canada generated from the assets in Canada, of the target
and its subsidiaries (or, in the case of an asset transaction, from the assets being
acquired) exceeds C$96-million (2019).
•

•

Notably, a separate test applies to an amalgamation.

Equity interest test. The transaction would result in the offeror having more than 20% of
the voting shares of a public target (35% for a private entity),
•

Where the offeror already holds in excess of above, threshold is whether the
acquisition would result in the offeror having more than 50% of voting shares.

•

Fee. $72,000 (2019)

•

Waiting period. 30 days from the date of filing, but extend for SIRS.

•

ARC exemption if no substantive issues.
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Foreign Investment Regulations
•

Investment Canada Act
•

Applies to acquisition of control of a Canadian business by a non-Canadian and to
establishment of a new Canadian business by non-Canadians.

•

“Net Benefit” Review thresholds depend on location of Non-Canadian Investor, direct/indirect
investment, and cultural or national security issues.

•

Non-Canadian Investor
•

Trade Agreement Investors (ie. US) direct investment ($1.56B EV); indirect (no review)

•

WTO investor direct investment ($1.045B EV); indirect (no review, but notice)

•

WTO State Owned Entity direct investment ($416M BV)

•

Non WTO direct ($5M BV) indirect ($50M BV)

•

Cultural industries direct ($5M BV) indirect ($50M BV)

•

National security test (similar to CFIUS)
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Questions?
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Oil & Gas Considerations
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Oil and Gas Considerations
•

Environmental Issues:
•

Recall that WCSB convention in transactions that Purchaser takes all past, present and future
Environmental Liability

•

Well license transfers restrictions (LMR and Redwater concerns)

•

Pipeline license transfers (Pipeline Records deficiencies)

•

Sinking Funds

•

Carbon Tax and GHG credits

•

New CER Regulatory Regime
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Oil and Gas Considerations
•

Midstream monetization, consolidation and investment:
•

Private equity investment in midstream pipes, processing and refineries

•

Consolidation by incumbents

•

Government incentives and feedstock for partial upgrading & pet-chem
•

•

Heavy oil upgrader; polypropylene

Canadianization of oilsands (aka Exit foreign investment)

15

Questions?
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Cannabis Landscape
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Cannabis History
•

2001: Marihuana for Medical Access Regulations which allowed licensed patients to
grow their own cannabis or access it from licensed growers.

•

2013: Marihuana for Medial Purposes Regulations which created a commercially
licensed industry for the production and distribution of medical cannabis.

•

2016: Access to Cannabis for Medical Purposes Regulations.

•

October 17, 2018: Legalization of Cannabis for Recreational Use (dried flower and
oils) permitting possession of up to 30 grams of cannabis for recreational use for
individuals 18+ (Provincial regulations address: production and distribution, age
limits, home cultivation, workplace safety, public consumption).

•

August 1, 2019: Act to provide no-cost, expedited record suspensions for simple
possession of cannabis. Individuals with criminal records for simple possession of
cannabis may now submit applications for pardon to the Parole Board of Canada,
which may, among other things, help them get a job more easily.

•

October 17, 2019: Amendment to the Cannabis Regulations, legalizing edibles,
extracts and topicals.
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Cannabis and Stock Exchanges
• Toronto Stock Exchange / TSX Venture Exchange
•

Due to the classification by U.S. federal law of marijuana as a Schedule 1
illegal drug, any TSX-listed companies operating in the U.S. (notwithstanding
that cannabis may be legal at a state level) are not in compliance with the
TSX-listing requirements and may be at risk of delisting.

• Canadian Stock Exchange
•

Currently includes 178 companies on the CSE Marijuana List.

• NEO Exchange
•

Stricter listing requirements as a senior exchange.

•

Small number of cannabis companies.
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Cannabis In the Workplace
• What will not change
•

Employers still have the legal obligation to provide a healthy and safe
workplace for their employees.

•

Employers can still expect and require that employees come to work fit for duty
and remain fit throughout their work day while performing their duties.

•

Just as is the case for alcohol, the legal status of cannabis does not entitle
employees to use it at work, or be under its influence when they perform their
work.

• What will change
•

Employers can no longer prohibit their employees from using cannabis outside
work hours, as it will be a legal recreational drug; however, employees may
not be impaired at work or while working.

•

Employees under the influence of cannabis at work related social events will
have to be treated in a similar manner to employees impaired by alcohol.
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Questions?

Thank You!
Contact us with questions or for more information

Louise Lee
Partner
403.232.9408
lolee@blg.com

Peter Bryan
Partner
403.232.9483
pbryan@blg.com
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