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SHAREHOLDER ENGAGEMENT
Disclosure considerations
•

Enhance public disclosures, including proxy statements. Highlight information that
impacts shareholder votes.
 Shorten. Most institutional investors believe 25 pages is ideal length for proxy
statement.
 Focus on key sections. Institutional investors generally focus on pay for
performance, director independence and performance metrics (including payouts).
 Enhance clarity. Institutional investors seek greater clarity of executive
compensation disclosure, the relation between compensation and risk, the
appropriateness of compensation and the use of rigorous performance goals to
determine compensation vesting and amounts.
 Explain compensation and governance decisions. Clear rationale may help
ward off negative voting recommendations or shareholder proposals.

•

Update website. Update investor information in response to shareholder concerns.

•

Consider best practices/“do’s and don’ts” chart. Highlight governance and
executive compensation practices. (See Appendix A)
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SHAREHOLDER ENGAGEMENT
Disclosure considerations (See Appendix A)
•

Consider voluntary disclosure of shareholder engagement in proxy statement.
Proxy statements can highlight an issuer’s year-round engagement efforts.
 Microsoft. Graphics and narrative highlight shareholder engagement. “Shareholder
Update” summarizes 2015 changes, and “Governance and Compensation Best
Practices” table apparently responds to shareholder discussions.
 General Electric. Chart shows year-round shareholder engagement.
 Prudential Financial. Chart on back cover.
 Wal-Mart. Narrative and bullet points.

•

Consider voluntary disclosure of response to shareholder feedback. Address any
say-on-pay vote failure or significant no votes.
 Dow Chemical. Table discusses compensation actions.
 Bank of America. Bullet points outline governance response to shareholder
engagement and shareholder proposals (see 2015 annual and special meeting proxy
supplements).
 General Electric. Bullet points discuss governance and compensation changes.
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SHAREHOLDER ENGAGEMENT
Disclosure considerations (See Appendix A)
•

Redraft the shareholder letter to support shareholder engagement.
 Microsoft. “Traditional,” joint letter from CEO and independent chair as well as a
letter from the full board describing governance and compensation developments
and inviting shareholder input on governance.
 Citigroup. Letter from the full board focused on ethics, compensation and
governance.
 Prudential Financial. Letter from board discussing compensation and governance
updates, and separate letter from lead independent director discussing board
independence, composition and effectiveness.

•

Redraft proxy statement and CD&A summaries to address shareholder priorities.
 General Electric. Charts, graphics and narrative highlight board nominees,
performance, governance and compensation.
 Pfizer. Charts, graphics and narrative highlight board, governance and
compensation.
 eBay. Charts, bullet points and narrative highlight annual meeting, board,
governance and compensation.
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SHAREHOLDER ENGAGEMENT
Disclosures and unusual transactions
•

•

•
•

Golden parachutes. Review tables on compensation and change of control in light of
golden parachute proposal required in the future for a potential merger.
 ISS and stockholder positions on change of control payments more stringent than
annual say on pay vote.
 Merger or other unusual transaction may require additional shareholder engagement
and solicitation.
 Benefits of established lines of communication with investors.
Merger communications. In case of pending merger, communications to employees,
customers, vendors, investors require 425/proxy filings.
 Lead time is required to clear internally and with other merger parties.
 Ensure that message is consistent from both merger parties.
 Review legends for any updates.
Risk factor updates. Form 10-K will include multiple risk factors related to the merger
 Review on a quarterly basis for any update needed.
Documentation. Documentation and information required to make antitrust filings in
multiple jurisdictions.
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ISS 2016 POLICY UPDATES
Disclosure considerations
•

Director overboarding – more stringent standards. Disclose reasons why directors
are not “overboarded.”
 Non-CEO directors can be on a total of 6 public company boards in 2016 and 5 such
boards in 2017. CEO directors can be on 2 additional public company boards.
 Distinguish between directorships of public companies and any directorships of
private companies and charitable entities.

•

Externally-managed issuer (EMI) incentives. EMIs with say-on-pay votes should
disclose “sufficient information” to permit understanding of NEOs’ compensation
arrangements with and payments from the external manager (and incentives).
 Note: Principles underlying the EMI policy also generally apply to MLPs.

•

Executive equity retention. Issuers should disclose their equity retention policies and
whether insiders meet the specified requirements.

•

Environmental and social issues. Issuers who oppose shareholder proposals on
greenhouse gas emissions or animal welfare should include appropriate disclosure
addressing ISS positions and describing the issuer’s relevant sustainability reporting or
other programs.

•

Preview ISS report. Issuers should preview their ISS report if possible and correct any
factual errors (either through public disclosure or contact with ISS).
January 12, 2016
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PROXY ACCESS
Trends: Return to “private ordering”
•

Proxy access. The right of shareholders to have shareholder nominees included in an
issuer’s proxy materials.

•

Expect more proxy access proposals (and fewer exclusions) in 2016
 “Directly conflicts” exclusion. SEC’s SLB 14H effectively eliminates no-action relief
under Rule 14a-8(i)(9) (the “directly conflicts” exclusion).
 No conflict for similar objectives. A direct conflict exists only if a company and
shareholder proposal are “mutually exclusive,” but not if the proposals differ but seek a
“similar objective.”
 Engagement and negotiation. SEC Staff expects issuers and shareholders to
“constructively resolve their differences.”

•

Expect more proxy access proposals in 2016
 Challenge to restrictions. Issuers with existing proxy access provisions may receive
proposals requesting less restrictive terms (for example, James McRitchie’s proposal
template for issuers that adopted what he calls proxy access “lite”).
 Next steps. Increased focus on details such as aggregation caps, nominating
shareholder and nominee requirements, renomination restrictions and restrictions on
compensation arrangements between nominating shareholder and nominees.
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PROXY ACCESS
Approaching proxy access for 2016
•

Track peer company changes to proxy access bylaws. Ownership thresholds of
3% and ownership periods of 3 years are becoming standard.

•

Evaluate shareholder base. Institutional and activist investors support (and use)
proxy access more than retail investors.

•

Consider investor and proxy advisory firm policies on proxy access.
 ISS evaluates board response to a majority-supported proxy access shareholder
proposal under its board responsiveness policy.

•

Consider timeline and alternatives for adopting a proxy access bylaw. For
example, adopt proactively, wait to receive shareholder proposal or wait to see if issuer
loses vote.

•

Explain differences between any conflicting management and shareholder
proposals. Describe how the issuer would expect to respond if the shareholder
proposal receives majority support, or if both conflicting proposals are approved by
majority shareholder votes.
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CLAWBACK TRENDS
Clawbacks: Current landscape
•

SEC proposed rules. Proposed Dodd-Frank Rule 10D-1 would require listed issuers
to adopt and disclose a clawback policy and to comply with its recovery provisions.
 Broad coverage. Rule covers current and former executive officers.
 “No-fault” recovery. Rule does not require misconduct.
 Trigger for clawback. Material errors, including errors in calculations, judgments
and compliance with GAAP, trigger a clawback if a restatement results. (SEC notes
that issuers should also consider errors that are material in aggregate without
requiring restatement.)
 Rule focused on errors. GAAP defines errors to include an error in recognition,
measurement, presentation, or disclosure in financial statements (ASC Topic 250).
 Data tagging. Any recovery of compensation would be included in the summary
compensation table and XBRL tagged information, allowing the SEC and activists to
track compliance (or non-compliance) with the recovery requirements under the
clawback policy.

•

Expected effective date. Following rule-making by stock exchanges for listed issuers.
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CLAWBACK TRENDS
Clawbacks under the Sarbanes-Oxley Act: SEC actions in 2015
•

SEC utilizes clawbacks under the Sarbanes-Oxley Act to recover “ill gotten”
compensation from CEOs and CFOs.
 Disclosure failures regarding key contract. The SEC brought charges against
Computer Sciences Corporation and certain former executives for concealing
problems about delays in a high-profile contract.
 Clawbacks: Former CEO agreed to return more than $3.7 million in compensation
and pay a $750,000 penalty, and former CFO agreed to return $369,100 in
compensation and pay a $175,000 penalty. (June 5, 2015)

 Accounting fraud to meet analyst expectations. The SEC brought charges
against Bankrate, Inc. and certain former executives for engaging in a scheme to
fabricate revenues to meet analyst estimates for EBITDA, and for lying to auditors.
 Clawbacks: A former finance executive (not the CFO) agreed to pay a penalty and
disgorge “ill-gotten gains” of $30,045 from selling stock. The SEC also sought to
recover profits “improperly obtained” by the CFO when he sold $2 million in stock
after the release of inflated financial results. (September 8, 2015)
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CLAWBACK TRENDS
Clawback actions by the SEC after bankruptcy
•

Clawback actions brought by the SEC against individual executives may highlight the
scale of misconduct and bankruptcy of the issuer.
 Falsified revenues and bankruptcy. The SEC brought charges against executives
of now-bankrupt ContinuityX Solutions Inc. Charges included fabricating nearly all
of the issuer’s revenue, and the CEO and CFO used allegedly fraudulent SEC filings
in a private offering.
 Clawbacks: The SEC sought recovery of $1.3 million in compensation paid to the
CEO, and $351,800 in compensation and $456,098 of profits from stock sales
received by the CFO. (September 30, 2015)

 Accounting failures and bankruptcy. The SEC charged the CEO and CFO with
accounting failures at now-bankrupt OCZ Technology Group Inc. The SEC charged
that the CEO engaged in a scheme to materially inflate revenues and gross
margins, as well as lying to accountants, and the CFO settled charges related to
failings in internal controls and GAAP reporting.
 Clawbacks: The SEC sought forfeiture of the CEO’s stock sales profits and bonus,
and the CFO agreed to pay $130,000, and to forego any claims for $170,000 in
unpaid compensation. (October 6, 2015)
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CLAWBACK TRENDS
SEC clawback actions not involving individual misconduct
•

No individual misconduct. The SEC seeks clawbacks even from executives who are
not complicit in financial fraud, claiming they have an obligation to return bonuses and
stock sale profits if an issuer materially misrepresents financial results.
 Improper revenue recognition. In 2014 the SEC charged Saba Software and two
former executives with accounting fraud that overstated pre-tax earnings and
misstated revenue recognition practices.
 Clawbacks: After recovering $2.5 million in bonuses and stock profits from the CEO
in 2014 (even though he was not charged with misconduct), SEC entered into
settlements in 2015 with two former CFOs not charged with misconduct, who
reimbursed the issuer for $337,375 and $141,992 respectively for bonuses and
stock sale profits received while the fraud occurred. (February 10, 2015)

ISS policies
•

Pressures from institutional investors and ISS. Currently, clawback policies
continue to be driven by institutional investors and activists.
 ISS policies on equity plans. Before seeking approval of a new equity plan, an
issuer may be forced to consider ISS policies in order to obtain a favorable
recommendation. ISS considers the existence of a clawback policy.
January 12, 2016
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CLAWBACK TRENDS
Design of clawback policies
•

To avoid overbroad clawbacks and unintended consequences of accounting errors, an
effective clawback policy takes the following into account:
 Robust metrics for performance awards. Incentive compensation that depends on
sensitive accounting estimates and adjustments is most vulnerable to a clawback from
miscalculated or misstated financial information. Likewise, incentive compensation
based on robust performance metrics and non-financial objectives such as safety may
avoid clawback after a technical restatement.
 Stock ownership guidelines. Because clawbacks may apply to profits from stock
sales based on misstated financial information, the Board may adopt share ownership
guidelines as a protective measure to avoid excessive or premature stock sales by
executives.
 Accounting treatment. A clawback policy that leaves too much discretion to the
Board to recover incentive compensation might preclude an issuer from establishing a
grant date, with adverse accounting consequences. Independent auditors look for
well-defined and sufficiently objective clawback policies.
 Local and foreign laws. Some issuers may be subject to conflicting legal
requirements in enforcing a clawback policy, as further described in the SEC’s rule
proposal under the Dodd-Frank Act.
 Employment contracts and awards. New executive agreements and plan
documents include clawback references.
January 12, 2016
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MD&A
Climate change disclosure
•

Subpoenas issued. NY Attorney General announced two investigations based on
issuer disclosures:
 Settlement. One issuer settled claims of failing to properly disclose financial risks
related to climate change. AG noted an issuer has “a responsibility to be honest
with its investors and the public about the risks posed by climate change, now and in
the future.”
 Investigation. Another investigation is pending with claims that an issuer deceived
investors about the causes and impacts of climate change.

•

SEC Staff comments scarce. SEC Staff generally directs issuers to 2010 interpretive
release on climate change and seeks more disclosure:
 Risks. Add risk factor and/or MD&A disclosure, if material.
 Impact. Disclose regulatory or physical impacts of climate change.
 Business. Disclose business trends caused by climate change.

•

Disclose climate risks publicly. Avoid any inconsistencies or shortfalls in climaterelated disclosures in SEC filings if more detailed information is concurrently provided
to individual investors or regulators.
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MD&A
Climate change disclosure
•

SEC Staff comments - trends. Recent external events and political pressures
heighten likelihood that the SEC will issue more climate disclosures comments.
 Global conference. COP21 (2015 Paris Climate Conference) global agreement.
 Letter from Congress to SEC. October 2015 letter from 34 members of Congress
to SEC Chair White expressing concern about how the SEC is policing compliance
with the 2010 guidance.
 Letter from institutions to SEC. April 2015 letter from institutional investors
representing nearly $2 trillion in assets to SEC Chair White asking the SEC to seek
disclosure by oil and gas issuers of climate change business risks.
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MD&A
Known material trends and uncertainties, including downturns
•

Known material trends and uncertainties require disclosure. SEC Release 338350 requires disclosure regarding the material effects of known material trends and
uncertainties with quantitative information if reasonably available.

•

SEC Staff comment trend on lower commodity prices. SEC Staff request
expanded disclosures quantifying the impacts of sustained low commodity prices on:
 Reserves. Proved reserves based on likely scenarios, including any PUDs no
longer expected to be developed within five years of initial booking.
 Impairments. Future impairment charges reasonably expected.

•

Other material trends and uncertainties. Consider quantifying impact of
counterparty risks, potential or actual loss of material customers, economic or political
events in foreign countries, new technology and competition.

•

Early-warning disclosures. SEC Staff expect advance disclosure of underlying
conditions and risks before a material charge or performance decline (for example, loss
contingencies, asset impairments, tax ramifications of repatriating foreign earnings,
settlement of uncertain tax positions, inability to comply with debt covenants or
unsustainable revenue growth or profit margins).
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MD&A
Known material trends and uncertainties
•

SEC enforcement – failure to disclose business decline. Broadwind Energy and its
current CFO and former CEO were charged with accounting and disclosure violations
for failing to disclose reduced business from two customers that caused substantial
declines in the issuer’s long-term financial prospects. The SEC claimed that executives
anticipated substantial impairments of intangible assets associated with these customer
contracts and informed the auditors, investment bankers, and lender. (February 5,
2015)
 Failure to update MD&A and risk disclosures. Broadwind failed to update MD&A
disclosures in its Form 10-Q and included only generalized risk disclosure. The
issuer also failed to disclose its acceleration of revenue to meet debt covenants.
 Misleading changes to risk disclosures. In connection with a public offering,
Broadwind added more detail about impairment testing without changing the
substance of its disclosure regarding impairment or the risk of impairment. The SEC
viewed these changes as a potentially misleading representation that the triggering
events listed had not occurred.
 No advance disclosure of potential impairment. Subsequently, Broadwind
recorded and publicly disclosed a $58 million impairment charge in its financial
statements, leading to a stock price decline of 29 percent.
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MD&A
Known material trends and uncertainties
•

SEC enforcement – problems with contract. The SEC alleged that accounting and
disclosure fraud began when Computer Sciences Corporation learned it would lose
money on its largest and most high-profile contract for failure to meet applicable
deadlines. (June 5, 2015)
 SEC focus on business difficulties. SEC Enforcement Director noted that issuers
must disclose when they “face significant difficulties impacting their businesses.”

•

Potential fraud liability for material omissions. Second Circuit concluded as a
matter of first impression for the court that a failure to make a required disclosure in a
10‐Q filing of a known trend or uncertainty is an omission that can serve as the basis
for a Section 10(b) securities fraud claim if the omission is material.
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MD&A
Other MD&A disclosure considerations
•

Liquidity and capital resources. Consider impacts of events, trends and
uncertainties (for example, sustained low commodity price environment, expiring
hedges, and any changes to benefit plan assets and obligations) on liquidity and
issuer’s ability to generate and satisfy its cash requirements.
 Cash. Cash needs over next 12 months.
 Covenants. Impacts on financial covenants and ratios and borrowing base and
cushion.
 Recent developments. Developments after the balance sheet date.
 Conditions. Current conditions and SEC 2010 interpretive guidance on liquidity
and capital resources disclosure.

•

Revenue recognition. SEC Staff expect disclosure in MD&A regarding the expected
financial statement impact of the new revenue recognition accounting standard
(consider SAB Topic 11.M). Include continuing updates in future filings.
 If the expected impact is unknown, so state and consider disclosing expected date
of completing assessment.
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INTERNAL CONTROLS
Regulator focus on internal control over financial reporting (ICFR)
•

Audit deficiencies in ICFR remain the most frequent PCAOB inspection findings.
SEC Chief Accountant suggests PCAOB-identified failings may indicate deficiencies in
management’s controls and assessments.

•

SEC Staff comments ongoing. In SEC filing reviews and enforcement, SEC Staff
continue to focus on describing identified control deficiencies, including the
failed/insufficient control and root causes.

•

Lessons from recent SEC internal control enforcement actions.
 Individuals named, not only issuers. SEC actions have named audit committee
chairs, CEOs, CFOs, Controllers, internal audit personnel and other officers.
 Communicate controls internally, including new personnel. Failure to inform
new CFO of inventory markdown controls for two years resulted in material
misstatements of pre-tax income.
 Inadequate ICFR results in accounting fraud actions. For example, two actions
for failure to identify and disclose perks.

•

PCAOB guidance. PCAOB has highlighted the need to (1) re-examine ICFR after an
unusual transaction or major litigation to adapt ICFR to changing business risks, (2)
assess audit plans for locations and business segments that become more material
over time, and (3) address ICFR related to inventory obsolescence.
January 12, 2016
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INTERNAL CONTROLS
ICFR considerations
•

Redesign controls if necessary for new accounting standards. For example,
changes due to new revenue recognition and lease accounting standards.
 SEC Chief Accountant noted that audit committees are responsible for oversight of
ICFR changes in transition to new revenue recognition standard.

•

Disclose material changes quarterly. SEC Staff may expect ICFR changes following
identifiable events such as layoffs or changes in outsourcing arrangements.
 In December 2015 speech, SEC Deputy Chief Accountant reminded management to
disclose ICFR changes made in advance of the adoption of a new accounting
standard, if they impact current period financial reporting.

•

Interplay with cybersecurity. A cybersecurity breach might raise questions about the
effectiveness of an issuer’s ICFR if unauthorized persons can access assets on the
issuer’s IT systems.
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AUDIT COMMITTEE DISCLOSURES
Trends
•

SEC concept release. Addresses potential audit committee disclosures on their work
as “gate keepers,” including:
 Oversight. Oversight of the auditor and the auditor’s performance of the audit.
 Auditor engagement. Process for appointing and retaining the auditor.
 Auditor qualifications. Qualifications of the audit firm and senior engagement
team members.

•

Voluntary disclosures. The Audit Committee Transparency Barometer published by
the Center for Audit Quality tracks voluntary disclosures.

•

Tailored disclosure. Voluntary disclosures vary between issuers and range from
describing auditor oversight in a dedicated section of the proxy statement (for example,
proposal to ratify the auditor) to expanding disclosures in the audit committee report
under the names of the audit committee members.

•

Related party and unusual transactions. Auditors are required to conduct additional
risk-based review and procedures of related party and unusual transactions (including
the underlying business purpose), as well as related internal controls. Auditing
Standard No. 18, Related Parties (AS 18), adopted by the PCAOB in 2014, is first
effective for 2015 year-end audits. Issuers are updating their disclosure controls, D&O
questionnaires, and database used for tracking related persons.
January 12, 2016
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AUDIT COMMITTEE DISCLOSURES
Trends – PCAOB
•

Hidden hand of the PCAOB. PCAOB’s regulation of auditors can flow through to audit
committees. PCAOB review of auditors, industries and areas of perceived audit risk
can prompt expanded audit committee oversight, additional procedures, detailed
documentation of specific calculations (such as impairment testing), and delays in the
audit (and potentially delayed SEC filings).
 Emerging risks, including commodity price declines. PCAOB audit focus areas
include business combinations and intangible assets, falling oil prices, commodityrelated risks and estimates, undistributed foreign earnings, and income tax
accounting.
 Guidance on dialogue with auditors. PCAOB issues guidance for audit
committees in their dialogue with auditors and management, including recurring
areas of concern and emerging risks.
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SEC CORP FIN STAFF COMMENTS
Emerging Trends
•

Voting standards. SEC Staff reviewed 150 Russell 3000 issuers and found many
errors, inaccuracies and ambiguous voting standard disclosures, even among large
well-known issuers, including:
 Inconsistencies. Inconsistency of multiple disclosures of the voting standard
applicable to a proposal.
 Inappropriate treatment. Inappropriate treatment of broker non-votes and
abstentions.
 Unclear definitions. Lack of clarity in the disclosure of a particular voting standard
(for example, “plurality plus” described as majority voting standard).

•

SEC’s June 2015 interpretation of “spouse.” The SEC issued an interpretation that
it would interpret “spouse” consistently with the recent U.S. Supreme Court decision in
United States v. Windsor to include lawfully married individuals under state law.
“Spouse” is used in a number of disclosure requirements, including related person
transactions and perks (for example, spousal travel). Disclosure controls, D&O
questionnaires and company policies should all reflect the new interpretation. Related
person transactions also include any person sharing the household of a director,
nominee or executive officer (see Item 404(a) of Regulation S-K).

January 12, 2016

25

PERKS DISCLOSURE
Emerging Trends – enforcement
•

Materiality of perks. The SEC views perks (and other compensation) as material to
investors and brought two enforcement actions in 2015 as “message” cases.
 Omissions, understated amounts and incorrect interpretations. An SEC
investigation found that MusclePharm omitted or understated nearly $500,000 of perks
to its executives, including approximately $244,000 paid to its CEO related to
automobiles, apparel, meals, golf club memberships, and personal tax and legal
services, and failed to implement effective internal controls. The SEC charged the
former audit committee chair, who became CFO, with incorrect interpretations of SEC
disclosure rules and delays in correcting the understated perks disclosure in
subsequent filings. MusclePharm and three current or former executives settled
charges.
 No business purpose. The SEC settled charges with Polycom and charged the
former CEO with using nearly $200,000 in corporate funds for undisclosed personal
perks that were not disclosed to investors. Charges included submitting false expense
reports with “bogus” business descriptions for his “personal use of company dollars” to
pay for meals, entertainment, and gifts. The CEO traveled with his friends and girlfriend
to resorts, claiming the trips were business-related site inspections. The SEC charged
that internal controls over the CEO’s expenses were inadequate and allowed him to
approve his own expenses that were charged on his assistants’ credit cards, and to
book airline flights without describing their purpose.
January 12, 2016
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DIRECTOR COMPENSATION
Disclosure considerations
•

Calma v. Templeton (Delaware Chancery Court). Shareholder approval of an equity plan with
a single “generic” limit on awards does not constitute approval of director compensation if the
plan does not set forth the specific compensation, meaningful sub-limits or a director-specific
“ceiling” on director grants.
 Entire fairness standard. Court ruled that stock grants by Board to directors were selfdealing decisions, and the standard of review was entire fairness.
 Meaningful limits. In plans submitted for shareholder approval, consider including
meaningful limits on the amount and form of annual director compensation awards under the
plan that reasonably reflect amounts expected to be provided to directors. Disclose limits in
proxy statement.
 Director authority. Consider asking shareholders for approval of directors’ ability to grant
awards to themselves.
 Process and disclosure. Note that Item 402(r) of Regulation S-K requires a narrative
description of “any material factors necessary to an understanding of the director
compensation.”

•

Consider director compensation of peer group. Consider whether to exclude issuers with
considerably higher market capitalizations, revenue and net income from the peer group used
for director compensation. Explain rationale for director compensation, especially if significantly
higher than peer group directors (for example, higher fees for negotiation of a merger or
overseeing an internal investigation). Also explain any significant increase from year to year.
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SEC PAY RATIO RULE
Preparing for compliance
•

Required disclosure. Requires disclosure of the CEO’s compensation, the median
compensation of all employees other than the CEO, and the ratio of the two amounts.

•

Compliance date. 2018 proxy season with respect to 2017 compensation.

•

Logistical challenges for issuers with many employees
 Methodology. Median employee compensation to be determined in same manner
as CEO’s total compensation in the summary compensation table.
 Sampling. Estimates or statistical sampling permitted to identify “median
employee” and then determine that employee’s exact compensation.

•

Action items. Issuers should test readiness for the pay ratio rule, including:
 Database. Determine availability of employee compensation information in easily
usable form or create a new compensation database.
 Foreign workers. Determine whether to exclude certain foreign workers from their
employee base (as allowed by the rule).
 Test run. Perform a test run with 2016 compensation to calculate the ratio.

•

Prepare to address any potential adverse response. Issuers should prepare to
address any investor relations issues or adverse publicity from pay ratio disclosure.
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PENDING SEC DISCLOSURE RULEMAKING
Highlights
•

Currently proposed rules
 Resource extraction issuer payments disclosure. Would require a “resource
extraction issuer” to publicly disclose in an annual report on Form SD information
relating to any “payments” made by the issuer, its subsidiaries or controlled entities
of $100,000 or more during the fiscal year covered by the report to a “foreign
government” or the U.S. federal government for the “commercial development of oil,
natural gas, or minerals” on a per “project” basis.
 Pay-for-performance disclosure. Would require disclosure of the relationship
between NEO pay and the issuer’s performance (measured by total shareholder
return).
 Hedging policy disclosure. Would require disclosure of the existence, if any, of an
issuer’s policy prohibiting hedging of its securities and the policy’s terms and
implementation.
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PENDING SEC DISCLOSURE RULEMAKING
Highlights
•

FAST Act rulemaking
 Form 10-K summary page. SEC must adopt rules by June 1, 2016 permitting use
of summary pages with links to fuller disclosure in the Form 10-K.
 “Summary” pages in Form 10-K currently allowed if fairly represent the material
information in the report (for example, see General Electric and Cardinal Health).
 Scale and eliminate disclosure requirements. SEC must revise Regulation S-K
by June 1, 2016 (SEC Staff were hoping to commence overhaul by mid-2016).
 Modernize and simplify disclosure requirements. SEC must study Regulation SK disclosure requirements, issue a report to Congress by November 28, 2016 with
recommendations to modernize and simplify requirements, and issue proposed
rules within a year thereafter.

•

Conflict minerals. SEC action on conflict minerals rule uncertain if the Supreme Court
does not set aside the Court of Appeals decision partially invalidating the rule.

•

Universal proxy. SEC Chair White asked SEC Staff to develop recommendations for
a universal proxy ballot that would include shareholder nominees alongside incumbent
directors and issuer nominees.
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Sample Disclosures of Shareholder Engagement Efforts
•

General Electric 2015 Proxy Statement (p. 13) http://www.sec.gov/Archives/edgar/data/40545/000120677415000847/ge_def14a.htm
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Sample Disclosures of Shareholder Engagement Efforts, cont.
•

Microsoft
 2015 Proxy Statement (pgs. 6-7 & 43-44) http://www.sec.gov/Archives/edgar/data/789019/000120677415003229/microsoft_
def14a.htm
 Shareholder Update (November 2015) http://www.sec.gov/Archives/edgar/data/789019/000119312515378495/d72479dd
efa14a.htm

•

Prudential Financial 2015 Proxy Statement (back cover; after p. 73) https://www.sec.gov/Archives/edgar/data/1137774/000119312515103246/d846234ddef
14a.htm

•

Wal-Mart
 2015 Proxy Statement (pgs. 35 & 46) https://www.sec.gov/Archives/edgar/data/104169/000130817915000149/lwmt2015
_def14a.htm
 “Courtesy PDF” of 2015 Proxy Statement https://www.sec.gov/Archives/edgar/data/104169/000130817915000149/lwmt2015
_def14a.pdf
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Sample Disclosures of Actions Taken in Response to Shareholder
Feedback
•

Dow Chemical 2015 Proxy Statement (pgs. ii-iii & 19) https://www.sec.gov/Archives/edgar/data/29915/000119312515109360/d854958ddef14
a.htm
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Sample Disclosures of Actions Taken in Response to Shareholder
Feedback, cont.
•

Bank of America
 2015 Annual Meeting Proxy Statement (p. 18) https://www.sec.gov/Archives/edgar/data/70858/000119312515106302/d825862dd
ef14a.htm
 2015 Annual Meeting Supplemental Materials “Corporate Governance and
Compensation Practices Highlights” (p. 3) –
https://www.sec.gov/Archives/edgar/data/70858/000119312515153236/d905769dd
efa14a.htm
 2015 Special Meeting Proxy Statement (p. 7) https://www.sec.gov/Archives/edgar/data/70858/000119312515289982/d947675dd
ef14a.htm
 2015 Special Meeting Supplemental Materials “Board Leadership and
Corporate Governance Practices” (pgs. 2, 7 & 11) –
https://www.sec.gov/Archives/edgar/data/70858/000119312515315646/d64479dde
fa14a.htm

•

General Electric 2015 Proxy Statement (p. 13) http://www.sec.gov/Archives/edgar/data/40545/000120677415000847/ge_def14a.htm
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Sample Disclosures of Shareholder Letter as Another Form of
Shareholder Engagement
•

Prudential
Financial 2015
Proxy
Statement
(pgs. 1-3) https://www.sec.
gov/Archives/ed
gar/data/113777
4/000119312515
103246/d846234
ddef14a.htm
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Sample Disclosures of Shareholder Letter as Another Form of
Shareholder Engagement, cont.
•

Microsoft 2015 Proxy Statement (pgs. i-iii) https://www.sec.gov/Archives/edgar/data/789019/000120677415003229/microsoft_def1
4a.htm

•

Citigroup 2015 Proxy Statement (beginning of proxy statement) https://www.sec.gov/Archives/edgar/data/831001/000120677415000923/citi_def14a.ht
m
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Sample Proxy Summaries & CD&A Summaries
•

General Electric 2015 Proxy Statement (Proxy summary pgs. i-v) http://www.sec.gov/Archives/edgar/data/40545/000120677415000847/ge_def14a.htm
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Sample Proxy Summaries & CD&A Summaries, cont.
•

Pfizer 2015 Proxy Statement (Proxy summary pgs. i-v; CD&A summary pgs. 4150) https://www.sec.gov/Archives/edgar/data/78003/000093041315001197/c79797_def14a.
htm

•

eBay 2015 Proxy Statement (Proxy summary pgs. 2 – 7; CD&A summary pgs. 4649) https://www.sec.gov/Archives/edgar/data/1065088/000120677415000964/ebay_def14a
.htm#a2

•

Dow Chemical 2015 Proxy Statement (Proxy summary pgs. i-iv; CD&A summary
pgs. 18-21) https://www.sec.gov/Archives/edgar/data/29915/000119312515109360/d854958ddef14
a.htm
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Sample Best Practices/“Do’s and Don’ts” Charts Highlighting
Governance & Compensation Best Practices
•

Microsoft 2015 Proxy Statement (pgs. 5, 32 & 40) https://www.sec.gov/Archives/edgar/data/789019/000120677415003229/microsoft_def1
4a.htm
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Sample Best Practices/“Do’s and Don’ts” Charts Highlighting
Governance & Compensation Best Practices, cont.
•

Wal-Mart 2015 Proxy Statement (pg. 47) https://www.sec.gov/Archives/edgar/data/104169/000130817915000149/lwmt2015_def
14a.htm
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Sample Best Practices/“Do’s and Don’ts” Charts Highlighting
Governance & Compensation Best Practices, cont.
•

Bank of America 2015 Annual Meeting Proxy Statement (p. 30) https://www.sec.gov/Archives/edgar/data/70858/000119312515106302/d825862ddef14
a.htm
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Sample Best Practices/“Do’s and Don’ts” Charts Highlighting
Governance & Compensation Best Practices, cont.
•

EMC Corporation 2015 Proxy Statement (pgs. 2, 4, 5 & 58) https://www.sec.gov/Archives/edgar/data/790070/000079007015000072/definitiveproxy
foryearende.htm
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APPENDIX B
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BIBLIOGRAPHY
Shareholder Engagement
•

See Appendix A for links to sample disclosures.

•

Stanford Business School, Equilar & RR Donnelly: 2015 Investor Survey Deconstructing Proxy Statements — What
Matters to Investors, available at http://www.gsb.stanford.edu/sites/gsb/files/publication-pdf/cgri-survyey-2015deconstructing-proxy-statements_0.pdf.

ISS 2016 Policy Updates
•

ISS, 2016 Americas Proxy Voting Guideline Updates (Nov. 20, 2015), available at
http://www.issgovernance.com/file/policy/2016-americas-policy-updates.pdf.

•

ISS, 2016 U.S. Summary Proxy Voting Guidelines (Dec. 18, 2015), available at
http://www.issgovernance.com/file/policy/2016-us-summary-voting-guidelines-dec-2015.pdf.

•

ISS, U.S. Equity Compensation Plans FAQs (Dec. 18, 2015), available at
http://www.issgovernance.com/file/policy/1_us-equity-compensation-plans-faq-dec-2015.pdf.

•

ISS, U.S. Executive Compensation Policies FAQs (Dec. 18, 2015), available at
http://www.issgovernance.com/file/policy/us-executive-compensation-policies-faq-dec-2015.pdf.

•

ISS, U.S. Proxy Voting Policies and Procedures (excluding Compensation-related) FAQs (Dec. 18, 2015), available
at http://www.issgovernance.com/file/policy/us-policies-and-procedures-faq-dec-2015.pdf.
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Proxy Access
•

SEC Div. of Corp. Fin., Staff Legal Bulletin No. 14H (Oct. 22, 2015), available at
http://www.sec.gov/interps/legal/cfslb14h.htm.

•

ISS U.S. Proxy Voting Policies and Procedures (Excluding Compensation-Related) FAQs, Qs. 30 & 60 (Dec. 18,
2015), available at http://www.issgovernance.com/file/policy/us-policies-and-procedures-faq-dec-2015.pdf.

•

Council of Institutional Investors, Proxy Access: Best Practices (Aug. 2015), available at
http://www.cii.org/files/publications/misc/08_05_15_Best%20Practices%20-%20Proxy%20Access.pdf.

•

James McRitchie, Fixing Proxy Access Lite (Sept. 24, 2015), available at http://www.corpgov.net/2015/09/fixingproxy-access-lite/ (template proposal for shareholders to submit to those issuers that have adopted what he dubs
proxy access “lite”).

•

James McRitchie, ISS: Vote Against Directors Adopting Lite Proxy Access (Oct. 14, 2015), available at
http://www.corpgov.net/2015/10/iss-vote-against-directors-adopting-lite-proxy-access/#more-24402 (indicating that
issuers that have adopted a proxy access bylaw with a five percent ownership threshold “can expect votes against
directors during the 2016 proxy season and proposals to amend their bylaws from proxy access proponents.”).

•

James McRitchie, Avoiding Proxy Access Lite: Revised Template (Sept. 30, 2015), available at
http://www.corpgov.net/2015/09/avoiding-proxy-access-lite-revised-template/ (template shareholder proxy access
proposal that can be used at an issuer with no existing proxy access bylaws).
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Clawbacks
•

Listing Standards for Recovery of Erroneously Awarded Compensation, Securities Act Release 33-9861; Exchange
Act Release No. 34-75342, 80 Fed. Reg. 41144 (July 14, 2015), available at http://www.gpo.gov/fdsys/pkg/FR-201507-14/pdf/2015-16613.pdf.

•

PricewaterhouseCoopers, Clawbacks 2014 Proxy Disclosure Study (Jan. 2015), available at
http://www.pwc.com/us/en/hr-management/publications/assets/pwc-executive-compensation-clawbacks-2014.pdf.

•

SEC, Press Release, SEC Charges Former Executives With Accounting Fraud and Other Accounting Failures (Oct.
6, 2015), available at http://www.sec.gov/news/pressrelease/2015-234.html.

•

SEC, Press Release, SEC Charges Executives for Defrauding Investors in Financial Fraud Scheme (Sep. 30, 2015),
available at http://www.sec.gov/news/pressrelease/2015-224.html.

•

SEC Press Release, SEC Charges Bankrate and Former Executives With Accounting Fraud (Sep. 8, 2015), available
at http://www.sec.gov/news/pressrelease/2015-180.html.

•

SEC, Press Release, SEC Charges CSC and Former Executives With Accounting Fraud (Jun. 5, 2015), available at
http://www.sec.gov/news/pressrelease/2015-111.html.

•

SEC, Press Release, SEC Announces Half-Million Dollar Clawback from CFOs of Silicon Valley Company That
Committed Accounting Fraud (Feb. 10, 2015), available at http://www.sec.gov/news/pressrelease/201528.html#.VNzMbObF-y4.
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MD&A
•

SEC, Commission Guidance Regarding Management's Discussion and Analysis of Financial Condition and Results
of Operations, Release No. 33-8350 (Dec. 19, 2003), available at https://www.sec.gov/rules/interp/33-8350.htm.

•

SEC, Commission Guidance Regarding Disclosure Related to Climate Change, Release No. 33-9106 (Feb. 2, 2010),
available at https://www.sec.gov/rules/interp/2010/33-9106.pdf.

•

SEC, Commission Guidance on Presentation of Liquidity and Capital Resources Disclosures in Management’s
Discussion and Analysis, Release No. 33-9144 (Sep. 17, 2010), available at
https://www.sec.gov/rules/interp/2010/33-9144.pdf.

•

NY Attorney General Eric Schneiderman, Press Release, A.G. Schneiderman Secures Unprecedented Agreement
with Peabody Energy to End Misleading Statements and Disclose Risks Arising From Climate Change (Nov. 9,
2015), available at http://www.ag.ny.gov/press-release/ag-schneiderman-secures-unprecedented-agreementpeabody-energy-end-misleading.

•

Congressman Matt Cartwright, Press Release, Cartwright, Senators Reed, and Schatz Lead Bicameral Letter Urging
SEC to Enforce Climate Change Guidance (Oct. 29, 2015), available at https://cartwright.house.gov/mediacenter/press-releases/cartwirght-senators-reed-and-schatz-lead-bicameral-letter-urging-sec-to.

•

Ceres, Letter to SEC Chair White regarding Inadequate Carbon Asset Risk Disclosure by Oil and Gas Companies
(Apr. 17, 2015), available at http://www.ceres.org/files/confidential/investor-sec-letter-inadequate-carbon-asset-riskdisclosure-by-oil-and-gas-companies.

•

SEC, Press Release, SEC Charges Chicago-Area Alternative Energy Company for Accounting and Disclosure
Violations (Feb. 5, 2015), available at https://www.sec.gov/news/pressrelease/2015-24.html#.VNQb49LF-y4.
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MD&A, cont.
•

Stratte-McClure v. Morgan Stanley, No. 13-0627-cv (Jan. 12, 2015), available at
http://www.ca2.uscourts.gov/decisions/isysquery/b7884f85-e0d5-47ed-b644-41d7f9de5a8f/2/doc/13627_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/b7884f85-e0d5-47ed-b64441d7f9de5a8f/2/hilite/.

•

SEC Staff Accounting Bulletin, Topic 11M: Disclosure Of The Impact That Recently Issued Accounting Standards Will
Have On The Financial Statements Of The Registrant When Adopted In A Future Period, available at
https://www.sec.gov/interps/account/sabcodet11.htm#M.

•

SEC Deputy Chief Accountant, Wesley R. Bricker, Speech, Remarks before the 2015 AICPA Conference on Current
SEC and PCAOB Developments (Dec. 9, 2015), available at https://www.sec.gov/news/speech/bricker-remarks2015-aicpa-conference-sec-pcaob-developments.html#_ftnref9.

•

SEC Chief Accountant, James Scnhurr, Speech, Remarks Before the UCI Audit Committee Summit (Oct. 23, 2015),
available at https://www.sec.gov/news/speech/schnurr-speech-uci-audit-committee-summit.html#_edn16.
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Internal Controls
•

SEC, Commission Guidance Regarding Management’s Report on Internal Control Over Financial Reporting Under
Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (June 27, 2007), available at
http://www.sec.gov/rules/interp/2007/33-8810.pdf.

•

SEC, Definition of the Term Significant Deficiency, Release Nos. 33-8829; 34-56203 (August 3, 2007), available at
http://www.sec.gov/rules/final/2007/33-8829.pdf.

•

SEC Office of the Chief Accountant and Division of Corporation Finance, Management's Report on Internal Control
Over Financial Reporting and Certification of Disclosure in Exchange Act Periodic Reports FAQs (revised September
24, 2007), available at http://www.sec.gov/info/accountants/controlfaq.htm.

•

Compliance Week, Regulators Suggest It’s Time to Double Down on Internal Controls (Dec. 22, 2015), available at
https://www.complianceweek.com/news/news-article/regulators-suggest-it%E2%80%99s-time-to-double-down-oninternal-controls#.VorB63bnbIV.

•

SEC Chief Accountant James Schnurr, Speech, Remarks Before the UCI Audit Committee Summit (Oct. 23, 2015),
available at https://www.sec.gov/news/speech/schnurr-speech-uci-audit-committee-summit.html.

•

SEC Deputy Chief Accountant Brian T. Croteau, Speech, Remarks before the 2015 AICPA National Conference on
Current SEC and PCAOB Developments (Dec. 9, 2015), available at https://www.sec.gov/news/speech/croteau2015-aicpa.html.

•

SEC, Press Release, SEC Charges Retailer for Improper Valuation and Inadequate Internal Accounting Controls
(Sep. 22, 2015), available at https://www.sec.gov/news/pressrelease/2015-200.html.

•

SEC, Press Release, SEC Charges Sports Nutrition Company With Failing to Properly Disclose Perks for Executives
(Sep. 8, 2015), available at http://www.sec.gov/news/pressrelease/2015-179.html.

•

SEC, Press Release, SEC Charges Former Polycom CEO With Hiding Perks From Investors (Mar. 31, 2015),
available at http://www.sec.gov/news/pressrelease/2015-53.html#.VRwZ_PzF-y5.
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Audit Committee Disclosures
•

SEC, Possible Revisions to Audit Committee Disclosures, Securities Act Release No. 33-9862; Exchange Act
Release No. 34-75344 (July 1, 2015), available at http://www.sec.gov/rules/concept/2015/33-9862.pdf.

•

SEC Deputy Chief Accountant Brian T. Croteau, Speech, Remarks before the 2015 AICPA National Conference on
Current SEC and PCAOB Developments (Dec. 9, 2015), available at https://www.sec.gov/news/speech/croteau2015-aicpa.html.

•

Council of Institutional Investors, Carpenters’ Fund Continues to Make Progress on Auditor Disclosure (July 16,
2015), available at http://www.cii.org/article_content.asp?edition=4&section=13&article=603.

•

Center for Audit Quality, 2015 Audit Committee Transparency Barometer (Nov. 3, 2015), available at
http://www.thecaq.org/docs/default-source/reports-and-publications/2015-audit-committee-transparencybarometer.pdf?sfvrsn=2.

•

Ernst & Young, Audit committee reporting to shareholders in 2015 (Sep. 2015), available at
http://www.ey.com/Publication/vwLUAssets/EY-audit-committee-reporting-to-shareholders-in-2015/$FILE/EY-auditcommittee-reporting-to-shareholders-in-2015.pdf.

•

SEC, Press Release, SEC Charges Deloitte & Touche With Violating Auditor Independence Rules (Jul. 1, 2015),
available at http://www.sec.gov/news/pressrelease/2015-137.html.

•

PCAOB, Press Release, PCAOB Issues Audit Committee Dialogue (May 7, 2015), available at
http://pcaobus.org/News/Releases/Pages/05072015_Dialogue.aspx.
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•

SEC, Commission Guidance Regarding the Definition of the Terms “Spouse” and “Marriage” Following the Supreme
Court’s Decision in United States v. Windsor (Jun. 19, 2015), available at https://www.sec.gov/rules/interp/2015/339850.pdf.

Perks Disclosure
•

SEC, Press Release, SEC Charges Sports Nutrition Company With Failing to Properly Disclose Perks for Executives
(Sep. 8, 2015), available at http://www.sec.gov/news/pressrelease/2015-179.html.

•

SEC, Press Release, SEC Charges Former Polycom CEO With Hiding Perks From Investors (Mar. 31, 2015),
available at http://www.sec.gov/news/pressrelease/2015-53.html#.VRwZ_PzF-y5.

Director Compensation
•

Calma v. Templeton et al, No. 9579-CB (Del. Ch. Apr. 30, 2015), available at
http://courts.delaware.gov/opinions/download.aspx?ID=223030.

SEC Pay Ratio Rules
•

SEC, Pay Ratio Disclosure, Release No. 34-75610 (Aug. 5, 2015), available at http://www.gpo.gov/fdsys/pkg/FR2015-08-18/pdf/2015-19600.pdf.
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