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2020: New Year, New Decade
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Resolution #1: Declutter Your Contracts
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Do you really need/want it? 
• Contracts are like a garage – things tend to pile up 

and stay there for no reason

• Take a fresh look

oChoice of law provisions

oArbitration clauses

• Weed out or update provisions
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Simplify What is Left
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How You Simplify
• Get rid of boilerplate legalese 

oWhereas, heretofore, herein, therein … 
oComes now, wherefore premises considered …

• Strive for “plain language” contracts
• Benefits

oLess time negotiating
oYour business people will understand them
oEasier to prosecute and defend
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Resolution #2: Stay Out of the 
Headlines

#NotMe
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How to Handle “Weinstein” Clauses
• What are they?

• Why do they matter?

• How to negotiate?
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Example Buyer-Friendly Clause
“Except as set forth on the company’s disclosure schedule, in the last
10 years, no allegations of sexual harassment or sexual misconduct
have been made against any current or former officer of the company,
and the company has not entered into any settlement agreements
related to allegations of sexual harassment or sexual misconduct by
an officer, executive or other employee of the company.”

• Insert knowledge requirement.
• Limit allegations references.
• Restrict to officers/managers.
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Make it Workable: QUALIFIERS!
“Except as set forth on the company’s disclosure schedule, in the last
five years, to the company’s knowledge, there have been no
complaints reported to the company’s human resources
department accusing any current or former officer or managerial
employee of sexual harassment or misconduct; there are no
proceedings pending or, to the company’s knowledge, threatened in
writing against the company involving sexual harassment or
misconduct by any current or former officer or managerial employee;
the company has not entered into any settlement agreements
related to allegations of sexual harassment or misconduct . . . and, to
the company’s knowledge, no current or former officer or managerial
employee has entered into such a settlement agreement.”
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Negotiation Points
• Time frame
• Who is included? 

 Officers, directors, executives, managers, supervisors, all 
employees, contractors?

 Current and former?
 Limit to persons “acting in such capacity”- what if accusations 

relate to conduct in personal life?
• Knowledge qualifiers
• Allegations/ informal complaints v. actual reports
• Confidentiality issues (disclosure required even if NDA in place)
• Material adverse effects
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Internal Due Diligence
• Identify potential problems
• Workplace training
• Remedial measures
• Commit to maintaining 

environment free from 
inappropriate conduct

• Investigate claims
 Advantages to independent, 

outside investigations
 Credibility/objectivity
 Privilege
 Confidentiality 
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What happens if issues are 
identified during due diligence?

• Deal breaker? 
• If one bad actor, ask seller to get rid of him/her before 

transaction is finalized?
• Adjust purchase price?
• Seek indemnity- will it cover indirect and consequential 

losses? Reputational harm, potential losses of contracts, 
etc.

• Careful with how reports/claims are set forth on 
disclosure schedule- possible to maintain anonymity?
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Consequences of Failing to be 
Forthcoming

• Clawbacks
• Higher escrows
• Jeopardize representation 

and warranties insurance 
coverage
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Resolution #3: Get What You Paid For
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Business Interruption Coverage
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• Houston we have a problem
– Hurricanes, Floods

• Business interruption coverage is essential to 
maintaining income after a covered loss

• Policies commonly include “period of restoration” 
or “period of liability” provisions, which govern 
how long the insured can receive business 
income coverage while operations are 
interrupted



Why You Should Care
• All businesses are eligible for business 

interruption coverage 
• Business interruption coverage may 

compensate you for lost income if the building 
you lease from (including the lobby) is damaged 
by a covered loss

• A few days of interruption could cost your 
business hundreds of thousands of dollars in 
lost profits

• Highly litigated
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Example of Litigated Provision 
Period of Restoration:
Period of restoration will 
continue until your operations 
are restored, with reasonable 
speed, to the level which would 
generate the business income 
amount that would have 
existed if no direct physical 
loss or damage occurred, 
including the time required to 
repair or replace the property…
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Resolution #4: Put Your Best 
(Corporate) Foot Forward
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Finding the Best Foot
• Testifying is a skill
• Not necessarily related to 

typical measures of 
success

• Involve your counsel in 
the decision

• No substitute for a face to 
face with the proposed 
witness
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Difficult Changes May Be Coming
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• Proposed change to Rule 30(b)(6):

Before or promptly after the notice or subpoena is served, the 
serving party and the organization must confer in good faith about 
the number and description of the matters for examination and the 
identity of each person who will testify. 



Preparing Your Best Foot to Kick ___

• Shrink the battlefield by 
aggressively narrowing 
topics

• Set witness expectations 
– they have to work hard

• Build.  Good witnesses 
come together over time 
and with more than one 
session
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Resolution #5: Stay Secure
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But if you don’t…



Updates to Texas Data Breach Law
• Effective Jan. 1, 2020
• Applies to all Texas businesses that 

maintain customer personal 
information 

• New notification requirements
Timing
Attorney General reporting

• Failure to notify = Fines 
($100/person or $250,000)
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Texas Identity Theft Enforcement 
and Protection Act Amendments

• Breach of system security: “unauthorized 
acquisition of computerized data that 
compromises the security, confidentiality, or 
integrity of sensitive personal information.”

• Must notify affected individuals within 60 days
• Previously “as quickly as possible” = wiggle room
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Reporting to Texas Attorney General
• If breach impacts more than 250 Texas 

residents, must provide notice to AG 
within 60 days:
Detailed description of breach
Number of Texas residents affected
Measures taken to date regarding the 

breach
Measures to be taken in future
Whether law enforcement has been 

notified
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Be Prepared!
• Update data security governance, 

policies and procedures
• Risk Management and Incident 

Response Plan
– Establish cybersecurity response team 

(set out key roles and responsibilities)

– Define triggers for mobilizing response 
team

– Provide clear roadmap to follow when 
incidents occur

• Conduct frequent cybersecurity 
training and awareness exercises
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Other Considerations: CCPA
• Not just California-based companies
• Broad consumer rights

 Can request comprehensive report about what data is 
maintained and if it was shared/sold to third parties in past year

 Can opt-out of data sharing
 Can bring private class action suits if privacy rights are violated

• Companies must be able to separate data they 
collect according to consumers’ privacy choices

• Fines of up to $7,500 per record
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Resolution #6: Save Money
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What You Should Know
• Most agreements with third parties include 

insurance indemnity provisions – “Other 
People’s Insurance”

• Insurance indemnity provisions are contractual 
and require vendors/other parties to maintain 
insurance and guarantee you compensation for 
actual or potential losses or damages sustained 
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How You Save
• Review your existing forms now

– Master service agreements, joint venture agreements

• Consider drafting insurance indemnity provisions to 
clarify enforcement 
– Require the maintenance of a certain amount of insurance 

($500k-$1M)

– Require the maintenance of a certain type of insurance 
(CGL/Auto/Workers’ Compensation)

– Demand proof

– Then, enforce
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Contact Information
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Ashley Kahn
(713) 220-4339– direct dial
AshleyKahn@HuntonAK.com

Michael Morfey
(713) 220-4163 – direct dial
MichaelMorfey@HuntonAK.com

Leah Nommensen
(713) 220-3935– direct dial
LeahNommensen@HuntonAK.com
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