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INTRODUCTION

• Each contract is different:

• Subject matter

• Locale

• Specific provisions 
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(1) This is a general overview based on our experience, guided by 

general principles of Texas law.

(2) Each contract is different.

(3) Each contract’s subject matter and locale may mean specific laws 

govern specific provisions.
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DRAFTING TIPS 
AND EARLY 
PREPAREDNESS

4

Considerations for drafting agreements that may result in a commercial dispute.
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DRAFTING TIPS AND EARLY 
PREPAREDNESS

• Provisions most likely to spawn litigation:

• Payment terms

• Termination rights

• Risk shifting terms

• Scope of work

• There is no such thing as a “boilerplate” provision.
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Ben:  The scope of work component seems to get messed up most, because there are huge 

MSAs and then each job is governed by an individual work order and it's amazing how non-

specific some people are willing to be in those. 
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DRAFTING TIPS AND EARLY 
PREPAREDNESS

• Terms that beg a dispute: 

• Reasonable/unreasonable

• Good faith

• Material

• Best Efforts 

• Unambiguous terms cut both ways

6
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DRAFTING TIPS AND EARLY 
PREPAREDNESS

• Clarity and consistency help avoid litigation:

• Draft contracts for strangers to the negotiation

• Eliminate redundancy

• Carefully use precedents 

• Read your contract straight through

• Fairness/equity matters

7

(1) Clarity and consistency help avoid litigation:

- Draft contracts for strangers to the negotiation (another 

business person, successor, assignee, arbitrator, judge, juror).

- Eliminate redundancy.

- Carefully use precedents. 

- Read your contract straight through.

(2) Unambiguous terms cut both ways:

- Mean what you say.

- An unambiguous contract that doesn’t reflect your intent 

may be enforced as written, not as intended .

- Breach of contract lawsuits are often over the meaning 

of (isolated) words, not intent of parties.

(3) Fairness/equity matters
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CONSIDERATIONS

• Risk allocation 

• Practical implications

• Other contracts that might interfere/interact 

• Reminder: This contract will be interpreted by judges, 

arbitrators, and even successors-in-interest (clarity is 

king)
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Consider the following deciding whether to include or exclusion the foregoing 

provisions: 

(1) Risk allocation between the parties.

- How do each of these clauses affect cost and timing?

(2) Practical implications

- What practical realities make complying 

difficult/infeasible?

(3) Other contracts that might interfere/interact?

(4) Reminder: This contract will be interpreted by judges, arbitrators, 

and even successors-in-interest (clarity is king).
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SPECIFIC PROVISIONS

• Choice of Law

• Forum/Venue Selection

• Pre-litigation/Arbitration

• Waiver of Jury Trial

• Damages Provisions

• Indemnity

• Statute of Limitations

• Merger/Integration

9

(1) Choice of Law Provisions: Define which law governs the 

interpretation of a dispute over the contract.

(2) Forum Selection Clauses: Defines the state where suit must be 

brought.

(3) Venue Selection Clauses: Defines the county where suit must be 

brought.

(4) Consent to Jurisdiction Clauses: Parties consent to be sued in a 

particular state, but the lawsuit does not have to be brought in that 

state. 

(5) Clauses Setting Pre-Litigation Requirements: actions parties must 

take before filing suit (i.e. giving notice or engaging in mediation). 
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(6) Arbitration Clauses: Clauses requiring or permitting the parties to 

arbitrate rather than litigate. 

Ben: Plenty of reasons to choose litigation or arbitration 

depending on circumstances. One thing I counsel my clients is that, 

if they want arbitration because they think it's faster/cheaper 

than litigation, then we need to pick a specific arbitration 

procedure that meets those goals, because three arbitrator 

complex arbitration is usually neither faster nor cheaper than 

litigation.

(7) Jury Waiver Clauses: CONSPICUOUS provision knowingly and 

voluntarily waiving the right to a jury trial.

(8) Limitation of Damages Provisions: Provisions providing for or 

limiting recovery of consequential, incidental, indirect, or special 

damages; damages for lost profits; or exemplary or punitive damages. 

(9) Liquidated Damages Provisions: Provision providing reasonable 

forecast of just compensation where harm causes by a breach is 

incapable or difficult of estimation. 

(10) Cost-Shifting Provisions: Provisions outlining which party will be 

liable for which costs, including attorneys’ fees in the event of 

litigation. 

(11) Indemnity Provisions: Provides that one party will reimburse the 

other party for costs incurred defending a lawsuit brought by a third 

party.

(12) Provisions Varying the Applicable Statute of Limitations: Parties 

can contract to limit the statute of limitations for bringing claims under 

the agreement. 

(13) Merger & Integration Clauses: Language providing that the 

contract states the parties’ entire agreement, and that all prior 

understandings and representations are merged into the contract.
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AMENDMENT

• Continually consider amendment

• Efficiently remove disfavored provisions  

• Amend before there is a dispute

• Amend to adjust for course of dealing or course of 

performance
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Continue to consider whether an agreement should be amended to conform with the 

parties’ practices before there is a dispute. 

(1) Is there an opportunity to re-evaluate contract provisions that 

neither party is happy with to facilitate efficient resolution?

- Notice provisions

- ADR provisions

(2) Course of dealing/course of performance: 

- Cannot be used to vary an unambiguous term. 

- May inadvertently waive performance of an ambiguous 

term.

- Make necessary changes to the contract when everyone is 

getting along.

- If the parties aren’t following contract, amend it.
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INVOLVE 
IN-HOUSE COUNSEL

11
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ROLE OF INSIDE COUNSEL

• Evaluate and protect legal position 

• Craft and analyze communications

• Impose a litigation hold

• Conduct routine investigations

• Protect your privilege 
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Foster involvement of in-house counsel as disputes arise. 

(1) Involve in-house counsel in your communications. 

Ben: As in-house counsel you have to get a handle on the full 

facts, and fast. If you don't know about a damaging email that 

was sent until 6 months into the case, you're going to have 

taken positions that may be inconsistent with what the email says 

about the case, etc. So it's imperative to get a handle on the 

facts and documents before you wed yourself to a legal position. 

(2) Impose a litigation hold to ensure relevant documentation is not 

destroyed through routine purging.

(3) Conduct routine investigations.

(4) Protect your privilege.
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ROLE OF IN-HOUSE COUNSEL

COMMUNICATE & EVALUATE  

• Keep abreast of status of dispute 

• Issue spot potential problems 

• Review applicable contracts

• Document dispute 

• Offer strategies

• Potentially assert privilege or work product protection

13

Involving in-house counsel in communications ensures that they can: 

(1) Keep abreast of the status of the dispute; 

(2) Issue spot any potential problems that may arise as the dispute 

progresses; 

(3) Document the dispute for later litigation; 

(4) Offer strategies for improving bargaining power and finding 

compromise to prevent the dispute from resulting in litigation; and 

(5) Cause those communications (potentially) to be considered 

privileged or protected by work product to prevent disclosure in 

litigation. 
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ROLE OF IN-HOUSE COUNSEL

LITIGATION HOLD 

• Who:  Custodians

• What:  Preserve relevant information 

• When:  “Substantial chance of litigation”

• Where: Electronic and Paper files

• Avoid:  Routine destruction 

14

Once a dispute arises, preserve and compile relevant information. There is 

an obligation to preserve documents where litigation is “reasonably 

anticipated.” To avoid allegations of spoliation:   

(1) Identify persons likely to have relevant knowledge (i.e. 

custodians) and notify them that relevant documents/information 

must be preserved. 

- Have them set up designated e-mail folders. 

(2) Identify routine maintenance that may result in destruction of 

documents/information and ensure that such destruction is avoided.

(3) Identify locations where all relevant documents/information may 

be stored and ensure properly maintained.

- Be especially cognizant of paper files, double-sided 

forms, and incorporation of terms by reference. 
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ROLE OF IN-HOUSE COUNSEL

PRESERVE AND COMPILE

• Shared drive with key transactional documents

• Email foldering

• Beware the Unknown:

• Assume you do not know everything

• Expect the unexpected 

• Remind business folks:  Early identification is key.

15

(1) Set up a shared drive with in-house counsel where all key 

transactional documents are stored. 

- Note: Beware the battle of the forms that may arise 

between requests for quotes, purchase orders, order 

confirmations, etc. 

(2) Known unknowns vs unknown unknowns:

- Assume you do not know everything and that you haven’t 

been told everything.

- Expect the unexpected. 

- Remind business folks of importance of early identification 

of all problems, no matter how small.  That the business 

folks are  not on trial, so be open and honest.

(3) If there’s any potential for dispute, key personnel create email 

folders in real time
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ROLE OF IN-HOUSE COUNSEL

PROTECT PRIVILEGE

• Attorney-Client Privilege, Tex. R. Evid. 503(b)

• Work Product Doctrine, Tex. R. Civ. P. 192.5

• Corporate privilege covers those that “need to know” 

16

(1) Attorney-client privilege protects confidential communications 

made to facilitate the rendition of professional legal services to 

the client. Tex. R. Evid. 503(b). 

(2) Work Product Doctrine protects “material prepared or mental 

impressions developed in anticipation of litigation or for trial by or 

for a party or a party's representatives” and “a communication made 

in anticipation of litigation or for trial between a party and the 

party's representatives or among a party's representatives . . . .” Tex. 

R. Civ. P. 192.5. 

(3) For a corporation, privilege protects communications with those 

that “need to know.” 

- Consultants and Vendors are not necessarily part of your 

team and communications involving them may waive 

privilege.

- Findings of privilege generally rely on when a party 

“anticipate litigation” so temporally tie pre-litigation conduct 

16



(i.e. investigations and litigation hold notices).
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ROLE OF IN-HOUSE COUNSEL

INVESTIGATIONS

• Spot risk and resolve disputes before litigation 

• Only protected by attorney-client privileged in scope 

as legal advisor 

• Only covered by work product doctrine when 

litigation is objectively and subjectively likely

17
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PRE-SUIT STRATEGY

18
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PRE-SUIT STRATEGY

• Determine which contract(s) apply

• Consider dispute resolution procedures

• Ensure compliance with notice provisions

• Consider potential and required venues 

• Determine choice of law

• Determine damages exposure

• Determine statute of limitations 

19
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PRE-SUIT STRATEGY

CONSIDER  ALL GOVERNING AGREEMENTS

• Master services agreements  

• Incorporation by reference  

• Course of performance and course of dealing

• Ancillary documents 

• But consider merger & integration clauses

20

(1) Determine if a master services agreement applies

- Note: a master services agreement standing alone is not a 

binding contract until it is triggered according to its terms. 

(2) Determine if any other agreements or terms and conditions are 

incorporated by reference into the agreement. 

(3) Determine whether course of performance has varied any terms. 

- Course of performance cannot vary unambiguous terms but 

may result in waiver of certain contractual obligations. 

(4) Review ancillary documents for additional terms such as purchase 

orders, invoices, etc.   

(5) A merger and integration clause in the governing agreement may 

provide that all prior understandings and representations are                 
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merged into the contract and no longer enforceable. 

- Generally won’t be enforced if evidence the clause isn’t true –

i.e. there is a prior agreement not expressed within the four 

corners of the agreement, the agreement was procured by fraud, etc.

- Express disclaimers of reliance between sophisticated parties 

may, in some cases, defeat a fraudulent inducement claim. 

- Example: “Each party expressly warrants and 

represents that no promise or agreement which is not herein 

expressed has been made to him or her in 

executing this agreement, and that none is relying upon any 

statement or representation of any other party, 

or any person acting on another party’s behalf. Each is relying 

solely on his or her own judgment, with the 

advice of counsel.”

- Generally, court’s are loathe to enforce contracts induced by 

fraud, regardless of a merger clause.
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PRE-SUIT STRATEGY

PERFORM PRE-SUIT STEPS  

• Notice Provisions

• Mediation or Negotiation Provisions 

21

(1) Notice Provisions

- Who, what, when, where, and how?

- Note: Notice provisions are different from statute of 

limitations provisions.

- Texas courts have limited the enforceability of provisions 

requiring notice prior to filing suit.

- A contract stipulation that requires a claimant to give 

notice of a claim for damages as a condition precedent to 

the right to      sue on the contract is not valid unless the 

stipulation is reasonable. 

- A stipulation that requires notification within less than 90 

days is void. 

(2) Mediation or Negotiation Provisions 

- Are there mandatory negotiations between designated 

representatives? 

- Timelines for resolving disputes – be careful not to trigger 

21



too early. 

(3) These can often be waived by agreement.
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PRE-SUIT STRATEGY

DETERMINE WHERE TO BRING SUIT  

• Forum Selection Clauses

• Consent to Jurisdiction Clauses 

• Venue Selection Clauses

• Federal/State Jurisdiction 

• Arbitration 

22

Where suit can or must proceed is affected by venue provisions, forum 

selection clauses, clauses consenting to jurisdiction, and arbitration clauses. 

(1) These provisions are typically enforced in Texas. 

(2) Venue and forum clauses work to confer personal jurisdiction.

(3) Consent to Jurisdiction states that parties consent to be sued in a 

particular state, but the lawsuit does not have to be brought in that 

state.

- “The parties hereto consent to the jurisdiction of the courts 

of Texas.”

(4) Cannot confer federal subject matter jurisdiction.

- i.e. cannot contractually guarantee a federal court; court 

must otherwise have subject matter jurisdiction. 
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(5) Venue selection clauses state where within the chosen state the 

suit must be brought (i.e. Harris County). 

- “The parties hereto consent to the exclusive jurisdiction of 

the federal or state courts of Harris County, Texas.”

- Generally enforced unless contract is oral and/or valued at 

less than $1million.

- CPRC provides that contractual venue selection clauses are 

enforced in “major transactions.”

- Otherwise, a mandatory venue statute may trump the agreed 

upon venue.

(6) Forum selection clauses state where suit must be brought.

- “The parties hereto consent to the exclusive jurisdiction of 

the courts of Texas.”

- Unenforceable if clearly unreasonable, inconvenient or 

against public policy.

(7) Arbitration clauses are broadly enforced. 

- Arbitration awards rarely can be overturned.

- FAA: (1) award procured by corruption, fraud 

or undue means, (2) evident partiality or corruption by an 

arbitrator, (3) refusal to hear evidence or refusal 

to postpone the hearing, or (4) arbitrator exceeded his/her 

authority.

- TAA: (1) partiality by arbitrator, (2) corruption 

by arbitrator or (3) arbitrator exceeded his powers.

Manifest disregard of the law is not a basis to 

overturn an award under the FAA or TAA.

- Procedure: 

- Discovery:

- Narrowed discovery?

- Third-party discovery – beware.

- Hearing:

- Time from demand to 

conclusion of hearing?
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- Procedure for hearing:

- Number of witnesses?

- Presentation of witnesses?

- Length of time for hearing?

- Award:

- Reasoned award.

- Time for panel to issue award

22



PRE-SUIT STRATEGY (CONT’D)

CHOICE OF LAW PROVISIONS 

• Scope: 

• Narrow:  Only claims under the contract.  

• Broad:  All disagreements arising out of or relating to 
the contract. 

• Construction: 

• Common Law

• UCC

23

Choice of law provisions determine state which law will apply. This is 

particularly useful where parties are from different states or countries. 

(1) Scope –Choice of law provisions may be drafted broadly or 

narrowly. 

- Narrow: Only claims under the contract. 

- “This agreement is governed by the laws of 

the State of Texas, without giving effect to any choice or 

conflict of law provision or rule (whether of the State of 

Texas or any other jurisdiction).”

- Broad: All disagreements arising out of or relating to the 

contract. 

- “This agreement is governed by the laws of 

the State of Texas, and all claims relating to or arising out of 

this agreement, whether sounding in contract, tort 

or otherwise, shall be governed by the laws of the State of 

Texas.  The laws of the State of Texas shall apply 

without giving effect to any choice or conflict of law provision 

23



or rule (whether of the State of Texas or any other 

jurisdiction).

Choice of law provisions are construed under either common law or the uniform 

commercial code. 

(1) Common law:

- Texas has adopted the Restatement (Second) of Conflicts of 

Laws.

- The parties’ chosen state’s law generally will govern if “the 

particular issue is one which the parties could have resolved by 

an explicit provision in their agreement directed to that issue.” 

- Even if not, parties’ choice will still govern unless:

- The chosen state has no substantial 

relationship to the parties or the transaction and there is no other 

reasonable basis 

for the parties' choice, or 

- The law of the chosen state violates a 

fundamental policy of the state with most significant relationship to 

the transaction and parties.

(2) UCC

- General rule: When a transaction bears a reasonable relation 

to this state and another state, the parties may agree that 

either state’s law governs.

- Beware: Numerous exceptions and specific rules.

- If the contract is governed by UCC, be aware of the applicable 

choice of law rule(s).
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PRE-SUIT STRATEGY (CONT’D)

DETERMINE DAMAGES EXPOSURE   

• Limitation of Damages Clauses may foreclose recovery 
of:

• Consequential damages 

• Incidental damages

• Indirect damages

• special damages 

• lost profits 

• exemplary/punitive damages

24

Review clauses that provide for or exclude recovery of certain types of 

damages to determine exposure. 

(1) Limitations on recovery of damages.

- These provisions are generally enforceable. 

- May foreclose recovery of amounts for consequential, 

incidental, indirect, special damages; lost profits; or 

exemplary/punitive damages.

(2) Consequential v. Direct Damages 

- Direct: Flow naturally and necessarily from the breach; 

compensate for a loss that is presumed to have been foreseen as a 

consequence of a breach.

- Consequential: Result naturally, but not necessarily, from the 

breach; must be foreseeable and directly traceable to the wrongful 

act.

24



(3) Identifying what damages fall into what bucket is often hotly contested and 

little understood.

(4) Liquidated damages provisions provide a pre-agreed measure of recoverable 

damages. 

- Only enforceable if: 

- The harm caused by the breach is incapable or difficult of 

estimation, and

- The amount of liquidated damages called for is a reasonable 

forecast of just compensation.

- Cannot be a penalty.

24



PRE-SUIT STRATEGY (CONT’D)

DETERMINE DAMAGES EXPOSURE   

• Cost shifting provisions:

• Prevailing party awarded attorney’s fees and costs.

• Award limited to “reasonable” attorney’s fees.

• Note: Under Texas law, the prevailing party in a 
breach of contract case may not be entitled to 
recover its attorney’s fees. 

25

Fee shifting provisions may require one party to reimburse the other for fees 

and/or costs  

- Cost shifting provisions:

- Agree prevailing party is awarded attorney’s fees and costs.

- Award will be limited to “reasonable” attorney’s fees.

- Note: Under Texas law, the prevailing party in a breach of 

contract case may not be entitled to recover its attorney’s 

fees. 

25



PRE-SUIT STRATEGY (CONT’D)

DETERMINE STATUTE OF LIMITATIONS

• Generally governed by statute

• Parties may contract to extend/limit  

• Claims for breach of contract can be limited to two 

years

• Limitation not permitted for certain transactions 

valued at $500,000 or less.

• Practice Tips: Carefully word limitation so as not to 

violate the statute.  

26

The limitations period is generally governed by statute but parties may contract 

to extend/limit the period during which suit must be brought.  

(1) Parties can contract to limit the statute of limitations for bringing 

claims under the agreement.

(2) Claims for breach of contract can be limited to two years (as 

opposed to four).

- Limitation not permitted for certain transactions valued at 

$500,000 or less.

(3) Practice Tip: Carefully word limitation so as not to violate the 

statute.  

- Requiring suit to be brought “within” two years is void 

because it is “less than” two years.

- Limitations must run from date of accrual.

26



(4) Ben:  We've seen cases where parties try to run out the 

negotiations to get beyond a certain statute of limitations, etc. We've 

also had situations where tolling agreements have later been used 

offensively. 
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OTHER POCKETS

27

Find ways to defray litigation costs by finding other pockets.
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OTHER POCKETS

INSURANCE

• Review all insurance policies:

• Your Policies

• Policies where you’re an additional insured   

• Determine what triggers each policy

• Ensure compliance with notice provisions  

28

Review all insurance policies provided by you or on your behalf, including 

policies procured by other parties required to include you as an additional 

insured.   

(1) Determine what triggers each policy. 

(2) Ensure compliance with notice provisions.  

28



OTHER POCKETS: INDEMNITY

INDEMNITY

• Indemnity provisions enable risk allocation

• Strictly construed 

• Fair notice requirements 

• Public policy concerns  

29

Indemnity provisions enable parties to shift risks amongst themselves. 

(1) Will be “strictly construed” in favor of the indemnitor unless 

contracted around.

(2) Generally can indemnify against one’s own negligence and 

concurrent negligence.

(3) More likely to be enforced among sophisticated parties.

(4) Beware of potential public policy concerns.

(5) Follow the fair notice rules: 

29



- State exactly what is intended to be indemnified.

(6) Note: Not enough to say what won’t be indemnified.

- Do it CONSPICUOUSLY.
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OTHER POCKETS: INDEMNITY

INDEMNITY

• Indemnifiable conduct

• Scope of indemnity 

• Enforceability of conduct

• Compliance with notice provisions

• Indemnitors’ insurance 

30

(1) May be able to indemnify against:

- Gross negligence;

- Strict liability;

- Breach of warranty; and

- Intentional acts/willful misconduct.

(2) Practice Tip: There are several statutory limitations on indemnity 

for specific industries/circumstances.  Know which ones will apply to 

your contract.

- Examples:

- Architect/Engineer Anti-Indemnity Statute

- Products Liability Indemnity Statute

- Texas Anti-Indemnity Act

- Texas Oilfield Anti-Indemnity Act

(3) Ensure compliance with any notice requirements 

30



(4) A few notes about insurance:

- Does the indemnitor have insurance that covers liabilities 

assumed by the contract?

- Is the indemnitee an additional insured under the 

indemnitor’s policy?

- Has the indemnitor waived the subrogation rights of its 

insurer?  

- Protects against the indemnitor’s insurance 

company suing the indemnitee for claims covered by the indemnity 

agreement. 

- Many insurance policies honor such provisions.
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CREATE YOUR RECORD

31

In communicating with the opposing party, be intentional about creating a record of the 

dispute.
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CREATE YOUR RECORD

CORRESPONDENCE

• Speak with one voice, in writing, to the right people 

• Set outcome determinative facts in correspondence

• Eliminate informal or “side channel” communications

• Beware of unnecessary demand letters

32

Correspondence early in a dispute not only allows parties to outline their 

positions to each another but also allows them to frame the dispute for 

potential litigation. 

(1) Speak with one voice, in writing, to the right people. 

(2) Set outcome determinative facts in correspondence.

(3) Eliminate “side channel” communications.

(4) Beware of unnecessary demand letters – threatening to sue can 

create a race to the courthouse. Stealth is better.  

(5) Ben: Bad letters are the bane of many in-house counsels' 

existences. 
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CREATE YOUR RECORD

TOLLING AGREEMENTS

• Toll limitations and notice provisions

• But, may also cause:   

• Race to the courthouse   

• Destruction or loss of evidence 

33

Parties may enter into tolling agreements to toll the applicable statute of 

limitations and any relevant notice provisions.  

(1) However, such agreements may tip the party’s hand and create a 

race to the courthouse. 

(2) Delay may also result in destruction or loss of relevant documents 

or information. 

(3) Purposefully weigh the pros and cons of such agreement

33



CREATE YOUR RECORD

Rule 408 – Confidential Settlement Talks

• Materials exchanged or statements made 
during settlement negotiations are: 

• Inadmissible to prove or disprove claims  

• Discoverable so long as they are relevant

34

Rule 408 of the Federal Rules of Evidence 

provides that certain materials 

exchanged or statements made during 

settlement negotiations are inadmissible 

to prove or disprove claims in litigation. 

However, there are some considerations:

(1) Rule 408 makes these 

communications inadmissible, 

34



not confidential.

(2) Rule 408 communications are 

discoverable so long as they are 

relevant. This can include 

settlement communications that 

are discovered in a different but 

related dispute.

34



CREATE YOUR RECORD

TEXAS RULE OF EVIDENCE 408

(A) PROHIBITED USES. EVIDENCE OF THE 
FOLLOWING IS NOT ADMISSIBLE EITHER TO PROVE 
OR DISPROVE THE VALIDITY OR AMOUNT OF A 
DISPUTED CLAIM:

(1) FURNISHING, PROMISING, OR OFFERING-
OR ACCEPTING, PROMISING TO ACCEPT, OR 
OFFERING TO ACCEPT-A VALUABLE 
CONSIDERATION IN COMPROMISING OR 
ATTEMPTING TO COMPROMISE THE CLAIM; 
AND

(2) CONDUCT OR STATEMENTS MADE 
DURING COMPROMISE NEGOTIATIONS 
ABOUT THE CLAIM.

(B) PERMISSIBLE USES. THE COURT MAY ADMIT 
THIS EVIDENCE FOR ANOTHER PURPOSE, SUCH AS 
PROVING A PARTY'S OR WITNESS'S BIAS, 
PREJUDICE, OR INTEREST, NEGATING A 
CONTENTION OF UNDUE DELAY, OR PROVING AN 
EFFORT TO OBSTRUCT A CRIMINAL INVESTIGATION 
OR PROSECUTION.

35

FEDERAL RULE OF EVIDENCE 408

(A) PROHIBITED USES. EVIDENCE OF THE 
FOLLOWING IS NOT ADMISSIBLE — ON BEHALF OF 
ANY PARTY — EITHER TO PROVE OR DISPROVE THE 
VALIDITY OR AMOUNT OF A DISPUTED CLAIM OR TO 
IMPEACH BY A PRIOR INCONSISTENT STATEMENT 
OR A CONTRADICTION:

(1) FURNISHING, PROMISING, OR OFFERING 
— OR ACCEPTING, PROMISING TO ACCEPT, 
OR OFFERING TO ACCEPT — A VALUABLE 
CONSIDERATION IN COMPROMISING OR 
ATTEMPTING TO COMPROMISE THE CLAIM; 
AND

(2) CONDUCT OR A STATEMENT MADE 
DURING COMPROMISE NEGOTIATIONS 
ABOUT THE CLAIM — EXCEPT WHEN 
OFFERED IN A CRIMINAL CASE AND WHEN 
THE NEGOTIATIONS RELATED TO A CLAIM BY 
A PUBLIC OFFICE IN THE EXERCISE OF ITS 
REGULATORY, INVESTIGATIVE, OR 
ENFORCEMENT AUTHORITY.

(B) EXCEPTIONS. THE COURT MAY ADMIT THIS 
EVIDENCE FOR ANOTHER PURPOSE, SUCH AS 
PROVING A WITNESS’S BIAS OR PREJUDICE, 
NEGATING A CONTENTION OF UNDUE DELAY, OR 
PROVING AN EFFORT TO OBSTRUCT A CRIMINAL 
INVESTIGATION OR PROSECUTION.
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CREATE YOUR RECORD

Are Rule 408 materials admissible?

• Yes, for purposes other than establishing 

liability, such as:  

• Proving bias, prejudice, or interest

• Negating a contention of undue delay

• Proving effort to obstruct criminal 

investigation or prosecution

36

Are Rule 408 ever admissible? Yes, under 

certain circumstances:

(1) Rule 408 

communications may be 

admissible for purposes 

other than establishing 

liability. 

36



(2) For instance, the court 

may admit this evidence for 

another purpose, such as 

proving a party's or 

witness's bias, prejudice, or 

interest, negating a 

contention of undue delay, 

or proving an effort to 

obstruct a criminal 

investigation or prosecution.
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CREATE YOUR RECORD

Protect your client: 

• Pick up the phone

• Reference rule 408

• Enter into agreement increasing Rule 408 protections

• Communications are confidential, not discoverable, 
and inadmissible for any purpose. 

• Enter into confidentiality agreement 

• BUT

• Court could refuse to enforce such an agreement

• Likely unenforceable against third-party  
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How can you protect your client during 

Rule 408 settlement negotiations?

(1) Ben:  Pick up the phone. This is one 

of the many times where as lawyers, 

we also remind our clients that there's 

nothing wrong with picking up the 

phone. The other side misconstruing 

or mis-representing your position is 

often far less damaging if they don't 

have an email/letter they can twist to 
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fit their particular narrative. 

(2) Memorialize that any settlement 

negotiations are protected by the 

applicable Rule 408.

(3) Consider entering into an agreement 

with the other party that increases the 

protections offered by Rule 408. Some 

examples of these additional 

protections are agreeing that any 

settlement communications are 

confidential, not discoverable, and 

inadmissible for any purpose. 

- However, a court could refuse to 

enforce such an agreement. 

- Additionally, the agreed-to 

protections outside of Rule 408 could 

not be enforced against a third-party 

that is a stranger to the agreement.
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QUESTIONS

38
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DISCLAIMER

39

THIS BROCHURE HAS BEEN PREPARED FOR INFORMATIONAL

PURPOSES ONLY AND DOES NOT CONSTITUTE LEGAL

COUNSEL. THIS INFORMATION IS NOT INTENDED TO CREATE

(AND RECEIPT OF IT DOES NOT CONSTITUTE) AN ATTORNEY-

CLIENT RELATIONSHIP. READERS SHOULD NOT ACT ON THIS

INFORMATION WITHOUT SEEKING PROFESSIONAL COUNSEL. A

PAST PERFORMANCE OR PRIOR RESULT IS NO GUARANTEE OF

A SIMILAR FUTURE RESULT IN ANOTHER CASE OR MATTER.
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