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Furloughs and Layoffs

Structuring a Furlough
• Companies have broad
discretion to structure a
furlough
• A furlough can last for
consecutive weeks or
months, or be designed as
a “rolling” furlough (i.e.,
two weeks on and two
weeks off)
• No obligation to pay
employees, but some
companies pay furloughed
employees at a reduced
salary
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Furlough Considerations – Exempt Employees

• Under the FLSA, exempt employees must be paid
their entire weekly salary for each week in which
they perform some work, unless an exception
applies
• Consider requiring exempt employees to return
company laptop or disable network access
• Narrow exception for emergency performance of
non-exempt work by exempt employees
‒ 29 C.F.R. § 541.706: Exempt employees do not
lose their exemption by performing non-exempt
work during an emergency
‒ Emergencies are rare events employer cannot
anticipate

5

Furlough Considerations – Compliance with Laws
• Furloughs constitute “adverse employment actions” under
employment laws (such as Title VII, ADA, ADEA)
‒ Review the group of employees furloughed to ensure no
discrimination or implicit bias

• Check state and local laws for additional requirements
‒ The Texas Workforce Commission states: “Notice of
any changes in the pay rate should always be in writing, for
the company’s own protection, in order to minimize
disputes over the rate of pay.”
‒ Other states, such as New York, North Carolina, and
Missouri require advance notice ranging from 1 to 30 days
for a reduction in pay
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Furlough Considerations – Communications to Employees
• Clearly communicate the
terms of the furlough,
including pay and benefits
• Do not promise the
employees re-employment
or other rights
• Prohibit working during
the furlough and mandate
reporting for violations
• Draft notice of furlough
in writing
7

Furloughs and Layoffs: WARN Act Compliance
•

In general, the WARN Act requires certain employers to provide at least sixty
days’ advance notice to employees in the following circumstances:
1)
2)

3)
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The employer employs at least 100 full-time employees; and
Implements a layoff or furlough that results in an “employment
loss”; and
o Employment loss: Either (i) a layoff exceeding six months; or
(ii) a reduction in hours of more than 50% during each month
of any six-month period
The employment loss is either a “plant closing” or a “mass layoff ”
o Plant closing: The permanent or temporary shutdown of a
‘single site of employment’ (or one or more facilities within a
single site of employment) that results in an employment loss of
50 or more employees
o Mass layoff: A reduction in force for (i) at least 33% of active
employees; and (ii) at least 50 employees [Note: The 33% rule
does not apply if 500 or more employees are affected]

Furloughs and Layoffs: WARN Act Compliance
• WARN can be triggered by a
reduction in hours of more than
50% during each month of any
six-month period
• Generally best practice to
provide notice if furlough could
come close to six months
• Limited exceptions allowing
employers to provide less than
60 days’ notice
• State “mini-WARN” acts may
contain different or additional
notice requirements
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WARN Act Litigation and COVID-19
• Green v. The Hertz
Corporation , No. 8:20-cv01006, (M.D. Fla. Apr. 30,
2020) – Plaintiff claimed she
and hundreds of other
employees were terminated on
April 14, 2020, with no advance
notice
• Seirs v. Velodyne Lidar, Inc. ,
No. 5:20-cv-02290 (N.D. Cal.
Apr. 3, 2020) – Plaintiff claimed
employer terminated
approximately 140 employees
with no notice in violation of
federal and California WARN
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Layoff Considerations – Compliance with Laws
• COVID-19 presents additional termination concerns:
• Hartsuch v. The Howard Young Medical Center, No. 3:20-cv00325 (W.D. Wisc. Apr. 3, 2020) – Plaintiff, a physician, claims he
was terminated in retaliation for reporting unsafe working conditions,
such as being prohibited from wearing a mask
• Reggio v. Tekin & Associates, LLC , No. CC-20-01986-B (Dallas
Cty. Ct. Apr. 23, 2020) – Plaintiff, the former General Counsel, claims
she was terminated for refusing to perform an illegal act after
informing her supervisor she would not return to work because doing
so would violate Dallas’s stay-at-home order
• Bell v. Tony , No. (S.D. Fla. Apr. 15, 2020) – Plaintiff, a sheriff ’s
deputy, alleges sheriff ’s office violated his constitutional rights after
suspending him without pay for giving a speech in his role as union
president complaining that sheriff ’s office was failing to keep first
responders safe from COVID-19
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Health and Safety at the Workplace

Occupational Safety and Health Act (“OSHA”)
• OSHA’s general duty clause requires employers to provide a
safe, hazard-free workplace
• To establish a violation of the general duty clause, must show:
1) The employer failed to keep the workplace free of a hazard to
which its employees were exposed;
2) The hazard was recognized;
3) The hazard was causing or likely to cause death or serious
physical harm; and
4) There was a feasible and useful method to correct the hazard.

• OSHA will consider employer’s good faith efforts to comply
when investigating COVID-19 violations
• OSHA also maintains rules regarding PPE, respiratory
protection, eye and face protection, sanitation, and hazard
communication for certain employers
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OSHA-Compliant Safe Return to Work
• Examples of steps employers can take to demonstrate they are
maintaining a safe work environment:
‒ Provide and require employees to wear face masks
‒ Maintain a written pandemic plan
‒ Encourage hand washing, sanitizer, and disinfectant
wipes
‒ Consider alternative work options
‒ Implement social distancing strategies
‒ Limit meeting sizes
‒ Regularly clean and sanitize workplace
‒ Enact travel restrictions and reporting
‒ Encourage or require sick employees to stay home
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2020 OSHA Reporting Data
• From February 1 to August 2, 2020, OSHA
reported:
‒ 7,526 federal complaints
‒ 20,750 state complaints
‒ 778 federal inspections opened
‒ 1,527 state inspections opened
• Most complaints come from employees in the
healthcare, retail, and restaurant industries
• Most investigations launched in New York and
Chicago areas
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Americans with Disabilities Act (“ADA”)
• The ADA has three key
mandates for employers:
1) Employers must provide
reasonable
accommodations to
disabled employees
2) Prohibits disability
discrimination
3) Limits medical
examinations and
disability-related
inquiries
16

ADA Issues and COVID-19
• What is a disability?
‒ Short-term illnesses generally do not qualify as a
disability
‒ But COVID-19 could be a disability if combined with an
underlying health condition, or if it leads to lasting health
conditions
‒ Guaypatin v. Olshan Realty, LLC , No. 1:20-cv-02771
(S.D.N.Y. Apr. 2, 2020) – Plaintiff claims she was
“regarded as” disabled under New York state law because
her employer believed she contracted COVID-19
• What is a reasonable accommodation?
‒ Remote working
‒ Unpaid leave
‒ Using plexiglass or other barriers for social distancing
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ADA Issues and COVID-19
• Employers generally can:
‒ Ask an employee if they have COVID-19 symptoms or
have been in contact with someone with COVID-19
‒ Require employees to leave work or stay home and
quarantine
‒ Take employees’ temperature at work
‒ Require employees who have been exposed, have
symptoms, or have tested positive to notify supervisor
‒ Administer a COVID-19 test before permitting employees
to return to the workplace
• Employers generally cannot:
‒ Ask non-symptomatic employees to disclose whether they
have a medical condition that makes them vulnerable to
COVID-19
‒ Require antibody testing
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Employees with COVID-19 Diagnosis or Symptoms
• Instruct employee to remain
at home until released by a
doctor or until isolation can
be discontinued per CDC
guidelines
• Consider asking employee
who they were in close
contact with at the office
‒ Don’t reveal name of the
sick employee or any other
confidential medical
information without written
authorization

• Determine if employee is
eligible for time off
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Employees with COVID-19 Diagnosis or Symptoms
• Thoroughly clean and sanitize
workplace
• Review OSHA reporting
guidelines to determine if a
positive COVID-19 test was workrelated
• Check state and local guidelines
for additional obligations
‒ Los Angeles, CA: Must report by
telephone to Department of
Public Health if employer has
knowledge of 3 or more positive
COVID-19 cases within a 14-day
span

• Be aware of potential workers’
compensation claims
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Other Return to Work Issues
• Employees who fear returning to
work due to COVID-19
‒ OSHA protects employees
from retaliation for refusing
to work in “imminent danger”
‒ Conduct could qualify as
protected concerted activity
under the NLRA
‒ Unionized employees may
have protections in CBA

• Employees who have traveled to
certain locations may be required
to quarantine prior to returning
to work
• State and local laws may impose
additional requirements
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Remote Work Challenges

Remote Work Considerations
• Non-exempt employees
must be paid for each hour
worked
• Be mindful of
discrimination laws
• Some states may require
reimbursement for remote
work expenses
• Refresh employees on data
security and IT policies
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Remote Work Considerations
• Protect confidential
information stored
outside of the office
through policies and
training
• Encourage managers
and supervisors to check
in on employees
• Bolster anonymous
reporting options
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Work From Home Policy
• A clearly written remote work
policy can clarify expectations
of your employees
• Consider under what
circumstances employees may
come to the office
• Draft expectations for
checking in with supervisor
and remaining available
• Add timekeeping rules and
requirements
25

Compliance with Laws

Families First Coronavirus Response Act (“FFCRA”)
• Effective April 1, 2020 to December 31, 2020 for private
employers with less than 500 employees
• Three key provisions:
1. Expanded FMLA Leave
‒ Employees may take FMLA to care for their children if
their school and/or childcare is closed due to COVID-19
o If the employee has been employed for at least 30 days,
they can receive up to 10 additional weeks of paid
FMLA leave

‒ The FFCRA does not affect the FMLA’s other
requirements, such as certification
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Families First Coronavirus Response Act (“FFCRA”)
2.

Paid Sick Leave
‒ Full Rate of Pay: Two weeks of paid sick leave for employees who
are unable to work because (i) they are quarantined pursuant to
federal, state, or local government order, or the advice of a
healthcare provider; and/or (ii) they are experiencing COVID-19
symptoms and seeking a medical diagnosis
‒ Two-Thirds Rate of Pay: Two weeks of paid sick leave for
employees who are unable to work because (i) they need to care for
an individual subject to quarantine; (ii) they need to care for a child
whose school or child care provider is closed for COVID-19-related
reasons; and/or (iii) they are experiencing a “substantially similar
condition”
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Families First Coronavirus Response Act (“FFCRA”)
• Private right of action to sue employers for remedies available
under the Fair Labor Standards Act
‒ This includes liquidated damages and attorneys’ fees

• Allows for individual liability of managers
• Jones v. Eastern Airlines , No. 2:20-cv-01927 (E.D. Pa. Apr.
1, 2020) – Plaintiff alleges FFCRA retaliation and interference
claims after being terminated 3 weeks after requesting leave to
care for her son, whose school was closed
‒ Claims HR consultant e-mailed her: “the new laws are there as a
safety net for employees, not as a hammer to force management
into making decisions which may not be in the best interest of the
company or yourself.”
‒ Plaintiff also sued HR consultant and CEO individually
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The Family and Medical Leave Act
• The FMLA requires covered employers to provide jobprotected leave for:
‒ Eligible employees with a serious health condition; and
‒ Eligible employees, to care for certain family members
with serious health conditions
• Whether COVID-19 is a serious health condition will vary
from person to person
‒ A serious health condition involves either inpatient care
or continuing treatment by a health care provider
‒ Could depend on complications from underlying health
conditions
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National Labor Relations Act
• The NLRA protects certain types
of employees who engage in
concerted activity, even if they
are not protected by a union
• For example, employees who
advocate for more protection with
respect to COVID-19 could b
protected from an adverse
employment action
• Consult with counsel prior to
disciplining employees for engaging
in protest or speech activity
regarding COVID-19-related
concerns
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ESG Disclosures

Environmental, Social, and Governance Disclosures
• ESG criteria measure a
company’s operations from a
socially conscious perspective
• Environmental: Steps the
Company takes to mitigate
environmental impact
• Social: How the Company
manages relationships with
employees, suppliers, and the
community
• Governance: The Company’s
leadership, executive pay,
shareholder rights
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ESG and COVID-19
• Experts believe COVID-19
will cause investors to
prioritize investing in
sustainable and responsible
companies
• According to the WSJ,
investors poured at least $12.2
billion into funds they believe
invest in ESG practices
• In a May 2020 report, the SEC
Investor Advisory Committee
recommended that SEC
require disclosure of material
ESG factors
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Norton Rose Fulbright “…deal[s] with intricate issues
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ability to organise cross-border resources and provide
well co-ordinated services.”
Projects & Energy – Global-wide
Chambers 2015
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