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Duty to Offer Remote Work



Remote Work as a Reasonable Accommodation
• The ADA does not require an employer to offer a 

telecommuting program to all employees, but:
◦ Employers that do must allow employees with disabilities an equal 

opportunity to participate;
◦ Changing the location where work is performed may fall under the 

ADA’s reasonable accommodation requirement of modifying workplace 
policies, even if the employer does not allow other employees to 
telecommute; and

◦ Employers may be required to modify workplace policies for a new 
employee with a disability seeking to work at home where the job can 
be performed at home (e.g., by waiving a one-year eligibility 
requirement)

See 42 U.S.C. § 12112(b)(5)(A); see also EEOC, Revised Enforcement Guidance: Reasonable Accommodation and 
Undue Hardship Under the ADA; see also What You Should Know About Covid-19 and the ADA, the Rehabilitation 
Act, and Other EEO Laws. 



Determining Whether Remote Work is a Reasonable 
Accommodation: The Interactive Process

• The ADA is clear: reasonable accommodations should not pose an undue 
hardship on the employer (e.g., too difficult, too expensive, or eliminates 
an essential job function). 

• To determine whether a request for remote work is feasible, EEOC 
guidelines recommend employers, during the interactive process, consider:

• The limitations of the disability that make it difficult to do the job in the 
workplace;

• How the job can be performed from the employee’s home; and

• Other types of accommodations that allow the person to remain full-
time in the workplace.

See EEOC-CVG-2003-1



EEOC Updated Guidelines on COVID-19:
Teleworking as an Accommodation
EEOC COVID-19 Guidelines, Section D.15, Reasonable Accommodation.

 An employer who grants telework for the purpose of slowing COVID-19 does not have to
automatically grant telework as a reasonable accommodation when it reopens the
worksite. For example, if:
 there is no “disability-related limitation” 
 “the employer can effectively address the need with another form of reasonable 

accommodation, then the employer can choose that alternative to telework”
 the “employer is permitting telework to employees because of COVID-19 and is 

choosing to excuse an employee from performing one or more essential functions, 
then a request – after the workplace reopens- to continue telework as a 
reasonable accommodation does not have to be granted if it requires continuing 
to excuse the employee from performing an essential function.”

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws


EEOC Updated Guidelines on COVID-19:
Teleworking as an Accommodation
EEOC COVID-19 Guidelines , Section D. 16, Reasonable Accommodation.

 Prior telework experience is relevant to the reasonable accommodation 
analysis.  

“[F]or example, the period of providing telework because of the COVID-19 
pandemic could serve as a trial period that showed whether or not this 
employee with a disability could satisfactorily perform all essential functions 
while working remotely, and the employee should consider any new 
requests in light of this information.” 

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws


New Wave of Discrimination Claims
Working from home is now considered an important employment benefit like a 
raise or a promotion.  Differences in treatment can lead to discrimination claims 
based on race, gender, or another protected classification.
Examples:
1. Allowing remote work for certain jobs and not others.  How do you draw the 

line?
2. Inconsistent number of days in the office versus remote work.
3. Difference in treatment between high performers and low performers.
4. Different treatment for new or untrained workers.
5. Enforcement issues between managers/departments.



Potential Legal Issues Arising out of 
Application of Teleworking Policy



Wage & Hour Compliance:
Remote Workers
 Department of Labor - Field Assistance Bulletin 2020-5 (August 24, 2020) provides 

guidance on tracking compensable time for teleworkers:
 Employers must pay for all work they know or have reason to believe is being 

performed, including unauthorized work. See 29 C.F.R. § 785.11-12.
 Employers can satisfy their obligation to exercise reasonable diligence to track 

working time by providing a reasonable procedure for reporting unscheduled work. 
See Allen v. City of Chicago, 865 F.3d 936, 938 (7th Cir. 2017).
 Reporting procedures are not reasonable if an employer:
 prevents or discourages employees from reporting working time;
 does not provide proper training on the procedure; or
 requires employees to waive their right to compensation for hours worked.

See Department of Labor Field Assistance Bulleting No. 2020-5

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/fab_2020_5.pdf


Wage & Hour Compliance:
Remote Worker Expenses
 The Fair Labor Standards Act (FLSA) generally does not require an 

employer to pay or reimburse an employee for expenses incurred 
while teleworking (e.g. internet access, computer, phone line, use of 
electricity, etc.) UNLESS:
 Expenses so reduced earnings below the minimum wage or 

required overtime compensation (FLSA);
 Telework is being provided as a reasonable accommodation under 

the ADA;
 State law requires it
 If state law requires reimbursement, what remote work expenses are 

covered?
 Typically business-related expenses incurred by an employee



State Laws:
State Summary Statute
California Employers must reimburse employees for all necessary expenses, including internet access 

and phone bills for remote workers.
Cal. Lab. Code § 2802(a), (c).

District of Columbia Employers must reimburse employees for all necessary tools. D.C. Code Mun. Regs. tit. 7 §§ 909.1, 
910.1.

Illinois Employers must reimburse employees for all necessary expenses or losses, including 
reimbursement for internet access, phone, routers, laptops and printers when used for remote 
work purposes w/in scope of employment.

Illinois Wage Payment and Collection Act, 
Section 9.5; 820 Ill. Comp. Stat. 115/9.5(a).

Iowa Only required to reimburse authorized expenses, but must do so in 30 days. Iowa Code 2022, Section 91A.3(6).

Massachusetts Same protection as FLSA (only required if reduces below min. wage or OT) Mass. General Laws Part I, Title XXI, 
Chapter 149, Section 148

Minnesota Employers must reimburse employees for travel, uniforms, purchased or rented equipment, or 
consumable supplies required for employment.

Minn. Stat. Ann. §§ 177.24; 181.11.

Montana Employers must reimburse for all amounts incurred when discharging employment duties or 
obedience to the employer's directions 

Mont. Code Ann. § 39-2-701(1), (3), Mont. 
Admin R. 24.16.2519

New Hampshire Employers must reimburse employees for expenses connected with their employment. N.H. RSA §§ 275:48(V)(b) and 275:57; N.H. 
RSA §§ 275:48(V)(b) and 275:57; N.H. 
Admin. R. Lab. 803.02(e).

New York Reimbursement required if an agreement to do so (i.e. employment contract). New York Labor Law Section 198-C

North Dakota Employers must reimburse for all amounts incurred when discharging employment duties or 
obedience to the employer's directions 

N.D. Cent. Code §§ 34-02-01, 34-02-02.

South Dakota Employers must reimburse for all amounts incurred when discharging employment duties or 
obedience to the employer's directions 

S.D. Codified Laws §§ 60-2-1, 60-2-2

Washington Employee reimbursements are at the employer’s discretion. RCW 49.12.450; Wash. State Dep't of 
Labor & Industries: Uniforms.



Moonlighting While Working Remotely



Multi-State Compliance Issues
1. Unemployment taxes

2. Meal period and breaks

3. Sick pay ordinances

4. Wage and hour laws

5. Non compete laws



Health & Safety Compliance:
Remote Workers

 Workers Compensation
 Wait v. Travelers Indemnity Company of Illinois, 240 S.W.3d 220 (Tenn. 

2007) – telecommuter sustained injury as a result of an assault at her 
home during a personal break while making lunch in her kitchen. 
 Sandberg v. JC Penney Co. Inc., 260 P.3d 495 (Or. Ct. App. 2011) –

telecommuter (custom decorator) was injured while walking to her 
garage (where she stored samples and materials )to perform a work 
task.

Telecommuting Policy should include:
 Admonishment that workers’ compensation does not apply to 

injuries to any third parties, including members of the employee’s 
family on the employee’s premises.
 Remote employees must report any job-related injury to their 

supervisor as soon as possible (and direct the employee to the 
applicable reporting procedures) 



Privacy Considerations:
Employee Privacy and Monitoring



What About Electronic Monitoring and 
Surveillance in the Remote Workplace?
If employers do choose to monitor employees electronically, implement and distribute a clear 
electronic communications systems policy, pursuant to the Electronic Communications Privacy Act 
(ECPA), that informs remote employees that they have no expectation of privacy when using 
employer-owned resources and provides notice that the employer may:

 review employee emails;

 monitor internet usage;

 track employees' keystrokes; and

 monitor employees' login activity.

Employers must also ensure that their monitoring of electronic communications and restrictions on 
employee use of electronic communication systems do not run afoul of employees' rights under 
the National Labor Relations Act (NLRA).



If you do monitor your employees electronically, 
understand state law restrictions.
In addition to the federal Wiretap Act, state and local wiretapping laws may impose additional or 
different obligations on employers. Notable state wiretapping and monitoring laws include:

California Connecticut Delaware

• California employers cannot 
eavesdrop on or record employees' 
private telephone, email, or in-person 
conversations without prior consent 
by all participants.

• Employers cannot conduct video or 
audio surveillance in specified areas 
in the workplace, such as restrooms 
or locker rooms

California Privacy Rights Act of 2020 (CPRA).

• With limited exceptions, Connecticut 
employers engaging in electronic workplace 
monitoring must provide prior written 
notice to all employees who may be 
monitored. The notice must identify all 
types of electronic monitoring that may be 
in use and must be posted in a conspicuous 
place. 

• Employee monitoring is impermissible in 
areas designed for employee health or 
personal comfort, or for the safeguarding of 
their possessions, such as restrooms and 
locker rooms.

Conn. Gen. Stat. Ann. § 31-48d.

• Delaware employers generally cannot 
monitor employees' telephone or computer 
use without providing advance notice of 
the monitoring. The notice must be 
provided electronically at least once during 
each day that employees access employer-
provided email or internet, unless the 
employer provides a one-time written or 
electronic notice of the monitoring that is 
acknowledged by employees, either in 
writing or electronically.

• Employers cannot conduct video or audio 
surveillance in areas where employees have 
a reasonable expectation of privacy.

Del. Code Ann. Title 19 § 705.
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