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Environmental Justice: Texas & Gulf Coast Litigation



What is Environmental Justice?

U.S. Environmental Protection Agency: “Environmental justice 
(EJ) is the fair treatment and meaningful involvement of all people 
regardless of race, color, national origin, or income with respect to the 
development, implementation and enforcement of environmental 
laws, regulations and policies.”

United Nations Development Programme: “[A] mechanism of 
accountability for the protection of rights and the prevention and 
punishment of wrongs related to the disproportionate growth on the 
poor and vulnerable in society from rising pollution and degradation of 
ecosystem services, and from inequitable access to and benefits from 
the use of natural assets and extractive resources."
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TCEQ – Environmental Equity Program
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• “We address environmental equity (also 
known as environmental justice) concerns 
for all Texans, including low-income and 
minority communities across the state, so 
that all Texans can fully participate in 
decision-making processes and enjoy the 
benefits of our environmental programs.

• We do not allow discrimination on the basis 
of race, color, national origin, sex, disability, 
age, sexual orientation, veteran status, or 
retaliation in the administration of our 
programs or activities, as required by 
federal and state laws and regulations.”



Federal EJ Laws and Policies

Executive Order 
12898 

Directs federal 
agencies to 

address 
environmental 

justice

National Envt’l 
Policy Act

Requires federal 
government to 

consider 
environmental 

impacts for major 
federal actions

Civil Rights 
Laws

Title VI of the Civil 
Rights Act of 1964

Title VIII of the Civil 
Rights Act of 1968 

(FHA)

6

There is currently no one overarching federal 
“environmental justice” law, but several 

environmental and civil rights laws address EJ issues.



EJ Origins and Key Milestones
1968:Memphis 

Sanitation 
Workers’ Strike

1982: Warren 
County, NC 

Protest re PCB 
Landfill

1987: Toxic 
Wastes and 
Race Report

1994: 
Executive Order 

12898

2000s: 
Increased State 

Activity

2019: Proposed 
Federal EJ 
Legislation
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Key Takeaway
After decades of incremental progress 

since the 1960s, focus and furtherance of 
EJ is at a significant inflection point –

amplified by the current global focus on 
social justice, response to COVID-19, and 
Biden Administration climate priorities.

Bean v. Southwestern Waste 
Management Corp., 482 F. 

Supp. 673 (S.D. Tex. 1979), 
aff'd 782 F.2d 1038 (5th Cir. 

1986) 



EJ in the Courts: Texas and Gulf Coast

“[E]nvironmental justice is not merely a box to be checked, and the 
Board’s failure to consider the disproportionate impact on those 
closest to the compressor station resulted in a flawed analysis.” 
Friends of Buckingham v. State Air Pollution Control Board (4th Cir. 2020) 
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Harris County v. 
Tex. Dept. of 

Transportation 
(S.D. Tex. 2021) 

Challenges to 
Formosa’s 
Proposed 
Louisiana 

Chemical Plant 
(2020)

Hurricane Harvey 
Litigation (2017-

present)



EJ in the Courts: Texas and Gulf Coast

Harris County v. Tex. Dept. of 
Transp., No. 4:21-cv-00805 (S.D. 
Tex. complaint filed March 11, 
2021) 
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• Suit for declaratory and injunctive relief under federal laws (NEPA, APA, and Dept. 
of Transportation Act) regarding proposed expansion of I-45.

• Alleges TxDOT’s Final Environmental Impact Statement (FEIS) violates legal 
requirements, including:

• “…the FEIS lacks a critical discussion relating to the disproportionate impacts 
on minority and low-income populations and climate change impacts. The 
DEIS provided a detailed account of these impacts, but that account was not 
included in the FEIS…. Regardless of intention, the impacts of the Project 
would disadvantage low income communities and people of color.”



EJ in the Courts: Texas and Gulf Coast
RISE St. James, et al. v. La. Dept. 
of Envtl. Quality, No. C-694029-27 
(19th Jud. Dist. Ct. pet. filed Feb. 
14, 2020)
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• Challenge by local and national groups to state’s approval of air permits for a proposed 
new plastics manufacturing facility in St. James Parish.  

• November 2020 – bench ruling requiring LDEQ to conduct more robust environmental 
justice analysis.  Plaintiffs and intervenors argued that LDEQ did not properly use EPA’s 
environmental justice mapping tool – EJScreen.

• November 2020 – US Army Corps of Engineers (USACE) suspends permit for further 
evaluation

• More than 5,000 letters to USACE requesting permanent revocation of permit, including 
March 2021 letters from Rep. Raúl M. Grijalva (D-Ariz.) and Rep. A. Donald McEachin
(D-Va.), and five state attorney generals.



EJSCREEN
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EJ in the Courts: Texas and Gulf Coast

Hurricane Harvey Litigation

12

• Climate change risks are a major driver in EJ litigation
• Arkema defending civil claims by hundreds of plaintiffs related to explosion at 

facility triggered by Harvey flooding
• Criminal indictments of Arkema CEO and plant manager (acquittals in October 

2020)
• “The facts show Arkema knew of the dangers, withheld vital information, and 

unleashed harm on first responders and the community…This felony 
indictment is a wake-up call to companies that would pollute our air and 
waterways, ignore best practices in safety, and put our communities at risk.”

-Harris County District Attorney Kim Ogg



The Business Case: 

• An increasing number of states are developing EJ laws, with 
requirements impacting industry.

Meet Compliance 
Obligations

• Federal and state requirements are expected to increase in 
coming years, especially under Biden Administration.

Mitigate Foreseeable 
Risks

• Opposition from stakeholders can cause costly delays, litigation, 
brand damage, and – in some cases – project termination.

Avoid Damaging 
Permitting Challenges

• ESG, social justice, and human rights issues – like EJ – are 
increasingly important to investors, customers, and employees. 

Meet Corporate ESG 
Goals
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Why should your company care about environmental justice?



Biden Administration Environmental Litigation 
and Rule Challenges 

Bryan Moore, Principal, Beveridge & Diamond 



Environmental Litigation

• Social Cost of GHGs:
Missouri v. Biden

• Federal Coal Leasing:      
Citizens for Clean Energy v. DOI

• Keystone XL Pipeline/ 
Nationwide Permit 12:  
Northern Plains Resource 
Council v. USACE

• Dakota Access Pipeline: 
Standing Rock Sioux Tribe v. 
USACE
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Missouri v. Biden
No. 4:21-cv-00287 (E.D. Mo.)

• Plaintiffs: 13 States
• Challenging: § 5 of EO 13990 

− Interagency Working Group on Social Cost of 
GHGs to prepare updated monetary estimates, for 
use in agency cost-benefit analyses, which 
“capture the full costs of greenhouse gas 
emissions as accurately as possible” 

− Interim Estimates of GHG costs to be in effect 
until Working Group publishes final updated 
estimates 

• MTD Filed: June 4, 2021 
− No Article III standing 

− Not ripe

− No final agency action

− No merit
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Citizens for Clean Energy v. DOI
No. 4:17-cv-00030 (D. Mont.)

• Plaintiffs: Environmental Groups, 
Northern Cheyenne Tribe, 4 States

• Challenging: Trump-era DOI 
decision restarting federal coal-
leasing program

• Biden Admin: Requested stay
• Order: June 3, 2001

− Stay denied
− Ongoing coal leasing creates 

“fair possibility” that stay would 
damage those seeking to revive 
Obama-era moratorium
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Northern Plains Resource Council v. USACE
Nos. 20-35412, 20-35414, 20-35415, 20-35432 (9th Cir.)

• May 4, 2021 DOJ Motion: Vacate district court 
decisions/orders, and remand with instructions to dismiss

• Cases are Moot:
− Supreme Court stayed district court’s vacatur and 

injunction except with respect to Keystone XL; 
Plaintiffs then disclaimed all relief granted by district 
court other than Keystone XL-specific portion of 
vacatur

− 2017 re-issuance of NWP 12 superseded by new 
2021 NWP 12
◦ No basis to conclude that Corps would approve 

Keystone XL’s proposed crossings under NWP 12 
(either 2017 or current version)

◦ TC Energy submitted individual permit 
application after district court’s order

− Biden revoked separate 2019 permit authorizing 
construction/operation of pipeline segment crossing 
US-Canada border

− TC Energy suspending Keystone XL project
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Standing Rock Sioux Tribe v. USACE
No. 16-1534 (D.D.C.)

March/July 2020: D.D.C. Rulings 
• EIS required for Lake Oahe easement; easement vacated 

• pipeline to be shutdown (emptied of oil) during EIS remand

August 2020/January 2021: D.C. Cir. Rulings
• stayed then reversed order shutting down pipeline

• shutdown requires findings necessary for injunctive relief

May 3, 2021: Corps Status Report
• Corps not aware of information to support shutdown 

• EIS process may examine relevant factors 

May 21, 2021: D.D.C. Order Denying Injunction
June 11, 2021: Corps Status Report
• case should be dismissed

• court should not retain jurisdiction during remand or require 
status reports on progress of EIS
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Regulatory Challenges

• WOTUS: Biden Admin. to 
rescind and replace Trump-era 
rule defining the scope of CWA

• NEPA: CEQ reconsidering 2020 
rule aimed at speeding up and 
narrowing scope of NEPA 
reviews

• Remand Without Vacatur
• But first, buy some time . . .
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DOJ Requested to Seek 
Abeyances/Stays of EPA Rule Cases

Jan. 21, 2021 EPA Request:
• DOJ to request abeyances/stays 

in pending litigation seeking:
− review of any EPA rule 

promulgated 1/20/17 to 
1/20/21

− to establish deadline for EPA 
to promulgate rule 

• If abeyance/stay not feasible, DOJ 
to seek extension to allow EPA 
review of rule/matter
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Standard Motion for Abeyance

22



Navigable Waters Protection Rule
• EPA Announcement 6/9/21:

− NWPR “leading to significant 
environmental degradation”

− Will rescind and replace rule

• DOJ Motion 6/9/21:
− Conservation Law Foundation v. 

EPA, No. 20-cv-10820-DPW (D. 
Mass.)

− Remand NWPR without vacatur
− Remand appropriate b/c agencies 

identified “substantial and 
legitimate concerns” with NWPR 
and intend to commence 
rulemaking to replace rule
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CEQ’s 2020 NEPA Rule
• Wild Virginia v. CEQ, No. 3:20-cv-00045 (W.D. Va.) 

(filed July 29, 2020)

• DOJ Motion 3/17/21:
− Remand, without vacatur, CEQ’s 2020 Rule revising 

its NEPA regs

− CEQ currently considering whether to initiate 
process to amend or repeal Rule

− CEQ “has commenced a comprehensive 
reconsideration of the 2020 Rule to evaluate its 
legal basis, policy orientation, and conformance 
with Administration priorities, including the 
Administration’s commitment to addressing climate 
change and environmental justice”

− “CEQ will consider the full array of questions and 
substantial concerns connected to the 2020 Rule, 
including revisiting positions that CEQ has taken in 
this litigation”
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Recent Decisions and Cases to Watch
on the Supreme Court Docket

Michael Vitris, Associate, Beveridge & Diamond 



• Landowners within Anaconda 
Superfund site sued Atlantic 
Richfield in state court for 
restoration damages.

• Alleged that the copper 
concentrating and smelting 
operations caused damage to 
their property. 
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Atlantic Richfield v. Christian et al.
140 S.Ct. 1335 (April 20, 2020)



Atlantic Richfield v. Christian et al.

Questions presented:
1. Are state common-law claims for cleanup 
preempted by CERCLA when that remedy 
conflicts with remedies ordered by EPA?

2. Are landowners within Superfund sites 
Potentially Responsible Parties that need EPA 
approval prior to engaging in remedial action?
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Answers:

1. No.

2. Yes.
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Implications of 
Atlantic Richfield

• CERCLA settlements with EPA may 
invite, rather than foreclose, state 
law claims.

• Complicates use of state Voluntary 
Cleanup Programs.



• Wastewater facility discharged 
partially treated wastewater to 
underground injection wells 
connected by groundwater to 
submarine springs in Pacific ocean. 

• Lower courts were divided on 
whether such discharge is covered 
by CWA.
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140 S.Ct. 1462 (April 23, 2020)
County of Maui v. Hawaii Wildlife Fund



County of Maui v. Hawaii Wildlife Fund
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Question presented:
Does the Clean Water Act require a 
NPDES permit for pollutants originating 
from a point source that are conveyed to 
navigable waters by a nonpoint source?

Answer:
Yes, if it is the 
functional 
equivalent of a 
direct discharge.

Implications:
January 2021 EPA Guidance. State NPDES Permitting.

Citizen Suit Problems for Plaintiffs and Defendants



• Baltimore sued energy 
companies in Maryland state 
court for marketing oil and 
gas products without 
disclosing climate change 
effects.
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BP P.L.C. v. Mayor and 
City Council of Baltimore

141 S.Ct. 1532 (May 17, 2021)



BP P.L.C. v. Mayor and 
City Council of Baltimore
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Question presented:
Does federal law permit a court of 
appeals to review any issue included in 
a district court’s order remanding a 
case to state court?

Answer:

Yes.



Implications of BP P.L.C. 

• 1st, 4th, 9th, and 10th Circuits must consider 
all of defendants’ arguments opposing 
remand.

• Defendants asserting multiple bases for 
removal may get appellate review from a 
remand order for all grounds—if at least 
one of those bases is appealable. 
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• In the 1940s, the Navy constructed and 
operated a facility for the disposal of 
municipal and military waste.

• The facility caused significant 
contamination of the surrounding land 
and water.

• In 2002, Guam payed a civil penalty to 
the EPA and agreed to close the facility 
and design a cover system.

34

Guam v. United States
(May 24, 2021)



Guam v. United States
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Question presented:
Can a non-CERCLA settlement 
resolve liability under § 113(f)(3)(B)?

Answer:
No.



Implications of Guam 
v. United States
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• Parties may still be able to file 
Section 113(f) actions if the 
prior settlement was not based 
on CERCLA-liability.

• Harder for United States to 
avoid CERCLA liability for 
military cleanup sites across 
the country. 



Pending Cases

• HollyFrontier Cheyenne Refining LLC v. 
Renewable Fuels Association
(argued Apr. 27, 2021)

• Nestle USA, Inc. v. Doe I 
(argued Dec. 1, 2020)

• PennEast Pipeline Co. v. New Jersey 
(argued Apr. 28, 2021)
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Thank you! Questions?

Bryan Moore
Principal
Austin, TX
bmooore@bdlaw.com
512.391.8030

This presentation is not intended as, nor is it a substitute for, legal advice. You should consult 
with legal counsel for advice specific to your circumstances. This presentation may be 

considered lawyer advertising under applicable laws regarding electronic communications.

Bina Reddy
Principal
Austin, TX
breddy@bdlaw.com
512.391.8045

Vic Pyle
Senior Counsel
ExxonMobil

Michael Vitris
Associate
Austin, TX
mvitris@bdlaw.com
512.391.8035
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